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PRELIMINARY STATEMENT 

 

This lawsuit seeks the re-imprisonment of Herman Bell, who was granted 

parole by the New York State Board of Parole. Petitioner asks the court to review 

and rescind a decision made in accordance with New York Executive Law Section 

259-i to release a man who served over 40 years in prison and who was denied 

parole seven times prior to the decision to release him. Amici wish to draw the 

court’s attention to the broader potential implications of this litigation, to 

contextualize the evolution of the law of parole release, and to amplify arguments 

that were not fully briefed by Respondents.  

INTEREST OF AMICI 

 

Amici are legal organizations, law school-based organizations, and 

community groups who represent1 and advocate for the rights of people in prison 

and/or formerly incarcerated people. Although amici seek the same result as the 

Respondent Board of Parole (“the Board”) in this matter, we are more often 

adversaries of the Department of Corrections and Community Supervision 

                                                           

1 Not all amici are legal organizations and not all engage in the direct representation of clients in 

parole matters, but all amici serve populations who are affected by the criminal legal system and 

the actions of the Board of Parole.  
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(“DOCCS”) 2 and the Board of Parole. Respondent Board of Parole defends the 

decision to release Herman Bell, but is more often in the position of defending a 

decision not to release an individual, always urging deference to their actions. In 

contrast, amici have a strong interest in ensuring that the Board of Parole conducts 

fair, lawful parole interviews and that eligible individuals are released, including 

but not limited to Herman Bell. The following groups join in this brief (listed 

alphabetically after The Legal Aid Society): 

 The Legal Aid Society (the “Society”) is the nation’s oldest and largest 

not-for-profit legal services organization and passionately advocates for low-

income individuals and families across a variety of criminal, civil and juvenile 

rights matters, while also fighting for legal reform. The Society represents 

individuals in all aspects of criminal proceedings, from arrest to appeal and in 

parole release matters and post-conviction proceedings.  

The mission of the Alliance of Families for Justice (“AFJ”) is to support, 

empower and mobilize families with incarcerated loved ones and people with 

criminal records so that they can marshal their collective power and bring about the 

social justice changes they want to see in the world.  

                                                           

2 In 2011, the Department of Correctional Services and the Division of Parole merged to become 

the Department of Corrections and Community Supervision (“DOCCS”). The Board of Parole 

acts as an independent commission under the auspices of DOCCS; thus, this brief sometimes 

refers specifically to the Board and elsewhere more broadly to “DOCCS.” 
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The American Friends Service Committee (“AFSC”) is a Quaker 

organization that promotes lasting peace with justice, as a practical expression of 

faith in action. AFSC works to end mass incarceration, improve conditions for 

people who are in prison, stop prison privatization, and promote a reconciliation 

and healing approach to criminal justice issues.  

Brooklyn Defender Services (“BDS”) is a public defense organization that 

provides criminal defense and related representation to approximately 35,000 

Brooklyn residents each year who cannot afford an attorney.  

Since 1997, The Bronx Defenders has provided comprehensive legal and 

social services to poor families trapped in the criminal justice and child welfare 

systems in the Bronx.  

The Center for Appellate Litigation (“the Center”) is a non-profit law firm 

responsible for handling post-conviction matters on behalf of indigent criminal 

defendants convicted in Manhattan and the Bronx.  

The Center for Constitutional Rights (“CCR”) is a national non-profit 

legal and educational organization dedicated to advancing and protecting the rights 

guaranteed by the United States Constitution and international human rights law.  

The Center on Race, Inequality, and the Law at New York University 

School of Law (“the Center”) was created to confront the laws, policies, and 

practices that lead to the oppression and marginalization of people of color. The 
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Center’s top priority is wholesale reform of the criminal legal system, which has, 

since its inception, been infected by racial bias and plagued by inequality.  

The Correctional Association of New York (“CANY”) advocates for 

improved conditions in prison while highlighting and amplifying the urgent need 

for reform in closely related areas of the criminal justice system (e.g., sentencing, 

parole, and reentry); promotes a criminal justice system that affirms the humanity 

of all people affected by incarceration; and further builds the field of civilian 

oversight of correctional agencies through the development and dissemination of 

best practices and methodologies.  

The CUNY School of Law Criminal Defense Clinic (“Defenders”) is a 

Clinical class offered to law students in their final year of law school. In 

Defenders, students under close faculty supervision represent indigent people in 

various criminal legal proceedings including parole release appearances and 

appeals of parole denials.  

The Howard University School of Law Thurgood Marshall Civil Rights 

Center (“TMCRC”). TMCRC is Howard University’s flagship institutional setting 

for the study and practice of civil rights, human rights, racial justice and the law. 

As such, the TMCRC has an interest in ensuring equality and fairness in the 

criminal justice system. 
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The Jim Owles Liberal Democratic Club, named for the legendary gay 

rights pioneer Jim Owles, was formed in 2004 as a citywide political activist club 

with a mission to secure human rights, dignity, and freedom for all people.  

Law for Black Lives (“L4BL”) is a black femme-led national network of 

nearly 5,000 progressive lawyers committed to building a responsive legal 

infrastructure for movement organizations and cultivating a community of legal 

advocates trained in movement lawyering.  

The Legal Action Center (“LAC”) is a non-profit law and policy 

organization that fights discrimination against, and promotes the privacy rights of, 

individuals with criminal records, histories of addiction, and/or HIV/AIDS. LAC 

has helped thousands of New Yorkers with criminal records overcome legal 

barriers to accessing jobs, housing, and other services. 

The National Lawyers Guild (“NLG”) is the nation’s oldest and largest 

progressive bar association and was the first one in the US to be racially 

integrated. Our mission is to use law for the people, uniting lawyers, law students, 

legal workers, and jailhouse lawyers to function as an effective force in the service 

of the people by valuing human rights over property interests.  

The National Lawyers Guild - New York City Chapter (“NLG-NYC”) 

has a proud history of providing support to struggles for racial justice, civil rights, 

and workers’ rights. The NLG-NYC is a local chapter of the nation’s oldest and 
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largest progressive bar association. NLG-NYC members are involved in efforts in 

New York City and New York State to reduce prison and jail populations and 

bring greater racial equity to the criminal legal system 

The Osborne Association (“Osborne”) is a New York 501(c)(3) nonprofit 

organization named for its founder, Thomas Mott Osborne, who served as the 

Warden of Sing Sing Prison more than 100 years ago, with the goal of 

transforming individuals, communities and the criminal justice system. Osborne 

serves more than 12,000 people a year in a wide variety of alternatives to 

incarceration and reentry services, including treatment, workforce, family and 

education programs.  

The Parole Preparation Project (“PPP”) is a non-profit organization that 

trains volunteers to collaborate with people serving life sentences in New York 

State prisons who have an upcoming appearance before the Board of Parole. PPP 

also advocates statewide for a more just, merciful and lawful parole release 

process.  

The Release Aging People in Prison Campaign (“RAPP”) is a grassroots, 

community-based organizing project focused on ending mass incarceration and 

promoting racial justice through the release of older and aging people in prison. 

We advocate for release of older individuals who have served long sentences, 
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taken responsibility for the damage caused by their crimes, transformed their lives, 

and who pose little or no risk to public safety.  

The Sentencing Project conducts research and advocacy on criminal justice 

reform. The organization is recognized for its policy research documenting trends 

and racial disparities within the justice system and for developing 

recommendations for policy and practice to ameliorate those problems.  

The Sylvia Rivera Law Project (“SRLP”) is a non-profit collective that 

provides free legal help to low-income people and people of color who are trans, 

intersex and/or gender non-conforming. Because the majority of SRLP clients over 

time have been currently incarcerated, formerly incarcerated, or vulnerable to 

criminalization, SRLP is well-positioned to perceive and identify key concerns in 

the criminal legal system. 

Voices Of Community Activists & Leaders (“VOCAL-NY”) is a statewide 

grassroots membership organization that builds power among low-income people 

affected by HIV/AIDS, hepatitis C, the drug war, homelessness, and mass 

incarceration in order to create healthy and just communities.  

ARGUMENT 

POINT I:  The Petitioner Lacks Standing to Seek to Reverse a Parole 

Board Decision 
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Judge Koweek correctly ruled that lack of standing is dispositive in this 

matter and is consistent with settled criminal justice principles. Amici agree that 

“crime victims are an integral part of the criminal justice process,” and that the 

Board of Parole and other entities should treat them “with fairness, sensitivity and 

dignity at all times,” 9 NYCRR § 8002.4 (a).  

That is what happened here. There is no question that the Petitioner in this 

case has suffered. But as provided under New York law, Petitioner was accorded 

her statutory right to be heard in opposition to the parole application. Her victim 

impact statement was duly considered by the Board. There is no legal mechanism 

or doctrine that confers standing on a victim to challenge parole board decisions. 

Such a broadening of standing doctrine would represent an unprecedented and 

dangerous intrusion into the decision-making of this independent body.  

(a)  A Fundamental Feature of the Criminal Legal System is that 

State Actors are Independent and Serve the Public Interest, 

Not the Exclusive Interests of Crime Victims.  

 

The independent functioning of the Board of Parole must be protected 

because the adjudication of crime in the public interest and by public entities is 

fundamental to the U.S. justice system. The U.S. criminal legal system moved 

explicitly and deliberately away from permitting victims of crimes to prosecute the 
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alleged offenders in the 18th century.3 Public adjudication of crime developed in 

recognition that “the purpose of a criminal prosecution is to redress a public 

wrong,” and that a public authority is better-positioned to be fair than the 

aggrieved or victimized party. Sedore v. Epstein, 56 A.D.3d 60, 64-68 (2d Dept. 

2008); see also, Berger v. U.S., 295 U.S. 78, 88 (1935) (the prosecutor’s interest 

“in a criminal prosecution is not that it shall win a case, but that justice shall be 

done”); Cooper v. District Court, 133 P.3d 692, 698-99 (Alaska Ct. App. 2006).  

The law addressing the proper role of victim input on the decision-making of 

the public prosecutor is relevant here given the strong parallels to the Board of 

Parole, an independent state commission. Both district attorneys and parole boards 

are charged with serving the public interest and exercise tremendous discretion 

outside of courtrooms in determining how a criminal case is resolved.4 The reasons 

for having an independent public prosecutor with a limited role for victims are 
                                                           

3 In Cooper v. District Court, 133 P.3d 692, 697-99 (Alaska Ct. App. 2006), Alaska’s highest 

court reviewed the history of victim involvement in criminal prosecutions. The court held that 

neither a crime victim nor the state Office of Victim’s Rights had standing to challenge the 

legality of a sentence, noting that by the 20th century it “was firmly established that in American 

jurisprudence ..., a private citizen lacks a judicially cognizable interest in the [criminal] 

prosecution or nonprosecution of another.” Id. at 699 (some internal quotes omitted) (quoting 

Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973)). See also, Jill Lepore, “The Rise of the 

Victims’ Rights Movement,” The New Yorker (May 21, 2018), 

https://www.newyorker.com/magazine/2018/05/21/the-rise-of-the-victims-rights-movement. 
4 Prosecutorial discretion has been preserved and upheld by the Supreme Court in numerous 

contexts. See, i.e., Younger v. Harris, 401 U.S. 37 (1971) (federal courts may not enjoin a 

criminal prosecution); Buckley v. Fitzsimmons, 509 U.S. 259, 272-73 (1993) (absolute immunity 

for prosecutors acting in their role as advocate for the state). 
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equally applicable to the Board of Parole. Indeed, there is an even stronger 

argument for limiting victim involvement in parole board decision-making since 

the Board operates outside the adversary system and engages parole applicants 

who are not represented by counsel.5 

In keeping with this concept of prosecutors serving the public interest, 

private prosecutions are a relic of the distant past with narrow exceptions. N.Y. 

County Law § 700 (1); People v. Soddano, 86 N.Y.2d 727 (1995).6 The modern 

formulation of State v. Defendant—wherein victims are not parties or litigants in a 

criminal proceeding—is intended to ensure fairness to all, objectivity, and temper 

                                                           

5 Although a parole applicant may retain counsel for parole preparation purposes, no advocate or 

attorney is permitted in the actual parole interview. Though sometimes referred to as a “hearing,” 

these proceedings are not hearings in the due process sense of the word, for there is no cross-

examination of witnesses or presentation of argument. See Website of NYS Board of Parole, 

http://www.doccs.ny.gov/ParoleBoard.html  
6 There is a line of cases in New York about private prosecutors, which are all but forbidden. 

People v. Zimmer, 51 N.Y.2d 390 (1980) (rev’ing conviction where prosecutor had financial 

stake in the victim corporation that defendant was accused of defrauding); People v. Van Sickle, 

13 N.Y.2d 61 (1963) (private prosecution only permitted in petty cases where district attorney 

consents); People v. Calderone, 151 Misc.2d 530 (Crim. Ct., N.Y. Co. 1991) (Benitez, J.) 

(criticizing Van Sickle and holding that “due process requires that the individual who prosecutes 

a criminal case not have any personal or financial interest in the prosecution nor an attorney-

client relationship with any of the parties.” This case also cites the 1989 Report of the Task Force 

on the Civilian-Initiated Complaint Process in the NYC Criminal Court, which recommended 

ending the practice of civilian-initiated complaints in all cases.). In Kinberg v. Kinberg, 48 

A.D.3d 387 (1st Dept. 2018), the court held that a wife failed to state a cause of action in civil 

court for perjury because the district attorney has sole authority to prosecute. And in the federal 

system, over-involvement of a private prosecutor could violate due process and warrants habeas 

relief. East v. Scott, 55 F.3d 996 (5th Cir. 1995). 
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the urge for revenge.7 Simply put, there are important reasons the role of a victim 

in the criminal legal system is limited. The public prosecutor system represents 

broader interests than those of victims by accounting for many goals: public safety, 

deterrence, rehabilitation, restitution, incapacitation, and retribution.8 Victims may 

favor retribution over all the other goals of the system;9 they may want harsher 

punishments or reject plea bargains; they are understandably too emotionally 

invested in the alleged offense to be objective or fair.10 And, victims are poorly 

                                                           

7 Alice Koskela, “Victim’s Rights Amendments: An Irresistible Political Force Transforms the 

Criminal Justice System,” 34 Idaho L Rev. 157, 178-180 (1997). 
8 Id. at 158; see also, James M. Dolliver, “Victims' Rights Constitutional Amendment: A Bad 

Idea Whose Time Should Not Come,” 34 Wayne L Rev. 87, 90 (1987) (footnote omitted) 

(writing in opposition to a federal victims rights amendment, Dolliver highlights that  

“emphasizing the conflict between the victim and the accused and placing the victim in the role 

of a quasi-prosecutor or co-counsel . . . represents a dangerous return to the private blood feud 

mentality.”); State v. Martinez, 109 Idaho 61, 68 (Ct. App. 1985) (“neither the interests of the 

victim nor those of society would be best served by attempting to weigh suffering and 

punishment on a simple scale. Many crimes-perhaps those at issue here-impose hardships, both 

overt and subtle, that never can be alleviated by punishment of the wrongdoer. Conversely, some 

crimes are ‘victimless,’ or impose relatively little hardship upon individuals, but they 

nevertheless demand a strong response from the criminal justice system in order to vindicate 

societal norms.”) 
9 In fairness, recent data show that not all victims want harsh, lengthy punishments. A 2016 

survey by the Alliance on Safety & Justice, “Crime Survivors Speak,” which found that 60 

percent of victims preferred shorter prison sentences and more spending on prevention and 

rehabilitation to longer prison sentences. (https://allianceforsafetyandjustice.org/wp-

content/uploads/documents/Crime%20Survivors%20Speak%20Report.pdf). Still, the stance 

adopted by Petitioner in this case is not uncommon.  
10 Some of the harms of allowing victim input have been discussed in the context of the victim 

impact statement at sentencing. They include: drawing the jury’s attention away from 

consideration of relevant topics like the defendant and circumstances of the crime and focusing 

them on the eloquence of the victim or their status in the community. Payne v. Tennessee, 501 

U.S. 808, 846 (1991) (Marshall, J., dissenting). Victim impact testimony also risks introducing 

bias into the system as juries assess the relative “worthiness” of the victim. Lepore, “Victim’s 
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positioned to comment on whether parole is appropriate, as they generally have no 

contact with the parole applicant during their prison term, and are therefore unable 

to provide any insight into the appropriateness of release as defined by the parole 

statute and regulations.11 

(b)  Statutory and Constitutional Protections for Victims Do Not  

Confer Standing. 

 

Courts in New York and nationwide have determined that, while victims 

have a right to be heard at certain points in the proceedings, they do not have a 

right to make decisions about the proceedings or their outcome. As one New York 

trial judge put it,  

To allow the entry of a private interest, even the interest of an honest and 

aggrieved victim into this process, could expose all of those areas to 
                                                                                                                                                                                           

Rights,” supra; Susan Bandes, “What are Victim-Impact Statements For?” The Atlantic (June 23, 

2016), https://www.theatlantic.com/politics/archive/2016/07/what-are-victim-impact-statements-

for/492443/ (summarizing research showing that victim impact statements make jurors less 

careful, value certain victims over others, and exacerbate the racially discriminatory tendency to 

value white victims over black). 
11 Jorge Renaud, “Should Prosecutors and Survivors Have a Voice in Shortening Long 

Sentences?” Prison Policy Initiative Blog (October 25, 2018), 

https://www.prisonpolicy.org/blog/2018/10/25/prosecutors-and-survivors/ (asserting that “the 

decision to release an incarcerated individual.. should be made by professionals with an 

understanding of that person’s behavior and needs” and not victims or survivors; citing Michael 

R. Cassidy, “Undue Influence: A Prosecutor's Role in Parole Proceedings,” Ohio State Journal of 

Criminal Law, Forthcoming; Boston College Law School Legal Studies Research Paper No. 490 

(September 10, 2018), https://ssrn.com/abstract=3247326; see also Kathryne M. Young, “Parole 

Hearings and Victims' Rights: Implementation, Ambiguity, and Reform,” 49 Conn. L. Rev. 431, 

478-484 (2016) (discussing the possible rationales for inviting victim statements at parole 

interviews and concluding that none of them are highly relevant to the decision-maker’s task of 

determining suitability for release).  
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intolerable prejudicial influence, where the participant in the prosecution is 

the servant of his or her interests and not exclusively “the servant of the law, 

the twofold aim of which is that guilt shall not escape or innocence suffer.  

Berger v. United States, 295 U.S. 78, 79 (1935).” 

 

People v. Robinson, 27 Misc.3d 635, 637 (Sup. Ct., Kings Co. 2010) (denying 

victim’s attorney’s application to enter the case as a party in a criminal matter). 

The same principle applies here where Petitioner, a private party, is seeking a 

formal legal role in determining another person’s liberty.   

As Judge Koweek points out, there is little precedent regarding standing for 

crime victims in New York; however, several statutes address protections for crime 

victims within the criminal legal system. In New York, victims of crime are 

granted the right to speak at the sentencing of a felony offender (C.P.L. § 

380.50(2)(b)). They also have the right to make a statement to the Board of Parole 

when they are considering an individual for discretionary release (N.Y. Exec. Law 

§ 259-i (2)(c)(a)), along with other rights codified at N.Y. Exec. Law § 640, et. 

seq. (Fair Treatment Standards for Crime Victims). But a victim may not enter an 

appearance as a party in a criminal proceeding. Robinson, 27 Misc.3d at 635. A 

victim cannot sue the Board for money damages. Tarter v. State, 68 N.Y.2d 511, 

517-518 (1986). And the Fair Treatment Standards for Crime Victims Act includes 

Sec. 649, which states that, “Nothing in this article shall be construed as creating a 

cause of action for damages or injunctive relief against the state or any of its 

political subdivisions or officers or any agency thereof.” N.Y. Exec. Law § 649. In 
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contrast, the “Son of Sam” law explicitly permits a suit for money damages by a 

crime victim in the limited situation where a convicted person obtains a substantial 

sum of money. N.Y. Exec. Law § 632-a. 

These provisions in New York State law came about as part of a wave of 

reforms in the 1980s known as the “victim’s rights” movement, but even these 

reforms have not altered the basic prohibition on crime victim standing. Victims’ 

rights advocates correctly highlighted some of the harms resulting from total 

victim exclusion from the criminal legal system. Reformers sought to have 

victims’ voices heard and to have them treated with respect and dignity during the 

adjudication of criminal cases. Today, thirty-two state constitutions contain a 

victims’ rights amendment (“VRA”), though the effort to similarly amend the 

federal constitution failed and, importantly, New York State has no such 

constitutional amendment.12  

This shift also required courts to draw clear lines to protect due process for 

criminal defendants and guard against victims playing an outsized role in the 

criminal legal system. Other state courts – especially those with VRAs – have 

considered and usually rejected standing for crime victims in this context, citing 

the discretion of the district attorney’s office to act in the public interest as well as 

                                                           

12 Comprehensive state-level information is available from the Office for Victims of Crime at 

https://www.ovc.gov/map.html  
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the due process rights of defendants and the orderly functioning of criminal 

procedure.13  

State courts in numerous jurisdictions have rejected suits seeking to use 

VRAs as vehicles to override essential procedural requirements.14 Of note in these 

cases is that, even where there is a state constitutional amendment protecting 

                                                           

13  See i.e., Dix v. Superior Court, 53 Cal.3d 442, 450-52 (Cal. 1991) (Prosecutor recalled 

sentence of defendant convicted of assault to secure his testimony in a murder case and victim 

sued under the VRA to have defendant returned to custody; court rejected victim standing, 

concluding that VRA did not “alter criminal practice fundamentally by giving individual victims 

standing to intervene in ongoing criminal cases.”); Gansz v. People, 888 P.2d 256, 257 (Colo. 

1995) (prosecution sought to dismiss a criminal case because the victim was not credible; victim 

sued under VRA; court held that victim has no standing citing discretion of district attorney’s 

office and its public service mandate); State v. Adkins, 702 So. 2d 1115 (La. Ct. App. 3d Cir. 

1997), writ denied, 706 So. 2d 998 (La. 1998) (Louisiana appellate court held that a victim 

dissatisfied with the prosecution’s handling of a murder case had no standing to force 

prosecutor’s recusal or force case to proceed to trial in a certain time frame – notwithstanding 

state VRA); Reed v. Becka, 333 S.C. 676 (S.C. Ct. App. 1999) (victim’s rights statute did not 

allow victim to veto a plea agreement); People v. Williams, 244 Mich. App. 249 (Mich. 2001) 

(Michigan’s highest court held that prosecutors have the sole responsibility to decide whether to 

prosecute notwithstanding VRA; case improperly dismissed by trial court based solely on 

victim’s wishes). 
14 See, i.e., State ex rel. Hilbig v. McDonald, 839 S.W.2d 854 (Tex. App. 1992) (VRA does not 

confer on crime victim the right to obtain evidence from a prosecutor’s file in a pending criminal 

case); State v. Broberg, 342 Md. 544 (Md. Ct App. 1996) (Maryland VRA did not deprive trial 

judge of discretion to determine admissibility of in-life photographs of homicide victim); State v. 

Gonzales, 121 N.M. 421 (N.M. Ct. App. 1996) (VRA does not allow prosecutor or victim to 

withhold medical records from disclosure to court/defense); People v. Nestrock, 316 Ill.App.3d 1 

(Ill. App. Ct. 2000) (VRA does not require court to balance defendant’s and victim’s rights such 

that the exclusionary rule would not apply to illegally obtained evidence); Hall v. State, 579 

So.2d 329 (Fla. Dis. Ct. App. 1991) (granting new trial to defendant where, in a Batson 

challenge, prosecutor justified strikes by saying the victim wanted certain jurors struck; court 

held that such victim participation in a trial is impermissible notwithstanding state VRA); State 

v. Barnett, 980 S.W.2d 297 (Mo. 1998), cert. denied, 525 U.S. 1161 (1999) (VRA did not bind 

the judge or jury to impose a certain sentence in a case where the victim’s family opposed the 

death penalty but the jury imposed it). 
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victims’ rights, courts do not permit individuals – even crime victims – to usurp the 

foundational systems of public prosecution and due process for defendants.  

What Petitioner here seeks would interfere with the criminal justice process 

– she seeks standing to challenge a parole board determination. Petitioner’s private 

wishes cannot supplant the myriad interests the Board of Parole is charged with 

considering, including the public interest. All the concerns raised by judges and 

scholars regarding victim participation – the risk of decisions tainted by emotion 

and subjectivity, the risk of injecting bias, and the risk of considering inappropriate 

factors – apply in the context of a Board of Parole hearing, which is supposed to 

focus on many factors, only one of which pertains to the victim.  

If allowed, lawsuits like Petitioner’s would undermine the administration of 

criminal justice and to grind the system to a halt: anytime a crime victim 

encountered a decision they disagreed with – whether by a prosecutor, a police 

officer, a probation officer, or the Board of Parole – they could sue. The criminal 

court system is ill-equipped to handle such lawsuits, which would also undermine 

the notion of finality in criminal cases. Such lawsuits pose a grave risk of 

unfairness to the population amici serve.   

POINT II: The Decision to Release Herman Bell is Lawful and 

Demonstrates that the Parole Board Complied with the Law 

of Parole Release by Being Forward-Looking and Not 

Exclusively Focused on the Crime of Conviction.  
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The New York State Board of Parole strongly errs on the side of denying 

parole release rather than granting it, as reflected in release rates.15 In amici’s 

experience – contrary to Petitioner’s claims – the Board of Parole is loath to 

release people convicted of violent crimes, often extending the incarceration of 

parole-eligible individuals for years or decades.16 The practices of the Board that 

favor parole denial rather than release are well known to amici, and have been 

                                                           

15 Joel Stashenko, “Parole Reform Groups Say Proposed New Rules Don’t Go Far Enough,” 

New York Law Journal (Dec. 14, 2016) (noting release rates of 23-25% between 2012 and 

2015); Bill Hughes, “Even Model NYS Inmates Face Steep Barriers to Parole,” City Limits 

(Sept. 14, 2014), https://citylimits.org/2014/09/17/even-model-nys-inmates-face-steep-barriers-

to-parole (charting release rates’ decline from 52% to 24% from 2005 to 2013). 
16 “The High Costs of Low Risk: The Crisis of America’s Aging Prison Population,” The 

Osborne Association p.13-20 (May 2018), http://rappcampaign.com/wp-

content/uploads/Osborne_HighCostsofLowRisk_2018.pdf (discussing how parole boards focus 

on the crime of conviction and how limited discretionary release mechanisms disproportionately 

affect older people in prison); David Lenefsky, “The Law of Parole: Stop Punishing Good 

Behavior,” New York Law Journal (Jan. 30, 2018) (criticizing Board for not releasing 

individuals who have strong institutional records); Nazgol Ghandnoosh, “Delaying a Second 

Chance: The Declining Prospects for Parole on Life Sentences,” The Sentencing Project, p. 24 

(2017), http://www.sentencingproject.org/wp-content/uploads/2017/01/Delaying-a-Second-

Chance.pdf; Editorial, “New York’s Broken Parole System,” New York Times (Feb. 16, 2014), 

https://www.nytimes.com/2014/02/17/opinion/new-yorks-broken-parole-system.html (“[T]he 

parole board rarely seem [sic] to consider [the statutory] factors in any meaningful way, denying 

parole even to low-risk inmates with exemplary records in prison.”); Hughes, “Even Model 

Inmates,” supra, Scott Paltrowitz, Assoc. Dir., Prison Visiting Project of the Corr. Ass’n of N.Y., 

Testimony Before the N.Y. State Assembly Corrections Committee 12 & 20 (Dec. 4, 2013), 

http://www.correctionalassociation.org/wp-content/uploads/2013/12/CA-Parole-Testimony-12-4-

13-Hearing-FINAL.pdf (very detailed testimony concluding that the Board of Parole denies 

release, often repeatedly to far too many people).  
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criticized by courts, attorneys, and scholars who are knowledgeable of the Board of 

Parole’s work.  

Amici and others have raised several concerns with how the Board conducts 

interviews. Interviews have often been too brief, not allowing the person seeking 

parole to fully explore the relevant considerations.17 Relatedly, decisions denying 

release have been boilerplate, conclusory and not tailored to the individual.18 

Interviews and decisions denying release have been overly focused on the crime of 

conviction, often pointing to the instant offense as the sole reason for denying 

release to the exclusion of the accomplishments and rehabilitation of the parole 

applicant.19 And, the Board of Parole has been criticized for not being forward-

                                                           

17 Robert Gebeloff, et.al., “A Parole Decision in Minutes,” New York Times (Dec. 4, 2016), 

https://www.nytimes.com/interactive/2016/12/04/nyregion/new-york-parole-decision-in-

minutes.html; Johnson v. NYS Div. of Parole, 65 A.D.3d 838, 839 (4th Dept. 2009) (hearing was 

“notably truncated”); Paltrowitz, supra, at p. 20-21.  
18 In re Hawthorne v. Stanford, 135 A.D.3d. 1036, 1041-42 (3d Dept. 2016) (Board acted 

irrationally by not taking individual circumstances into account); Cipriazi v. Evans, 52 Misc.3d 

1212(A), *3 (Sup. Ct., NY Co., 2016) (granting a new parole hearing where, among other flaws, 

decision was boilerplate); McBride v. Evans, 42 Misc.3d 1203(A), *3 (Sup. Ct., Dutchess Co. 

2014) (conclusory); Thwaites v. NYS Board of Parole, 34 Misc.3d 694, 701 (Sup. Ct., Orange 

Co. 2011) (conclusory and exclusive focus on instant offense) 
19 Coleman v. NYS DOCCS, 157 A.D. 672, 673 (1st Dept. 2018) (Board’s denial based on lack 

of remorse did not have record support); In re Rossakis v. N.Y. State Bd. of Parole, 146 A.D.3d 

22, 27 (1st Dept. 2016) (Board relied on crime of conviction to exclusion of other factors); 

Ramirez v. Evans, 118 A.D.3d 707 (2d Dept. 2014) (exclusive focus on instant offense); 

Gelsomino v. NYS Board of Parole, 82 A.D.3d 1097 (2d Dept. 2011) (same); In re Perfetto v. 

Evans, 112 A.D.3d 640 (2d Dept. 2013) (same); Platten v. N.Y. State Bd. of Parole, 47 Misc.3d 

1059, 1064-65 (Sup. Ct., Sullivan Co. 2015) (same); In re Rabenbauer v. N.Y. State Dep’t of 

Corr. & Cmty. Supervision, 46 Misc. 3d 603, 608 (Sup. Ct., Sullivan Co. 2014) (same); Bruetsch 

v. NYS DOCCS, 43 Misc.3d 1223(A), *3 (Sup. Ct., Sullivan Co. 2014) (same); Victoria Law, 
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looking and not taking seriously the mandate to determine whether someone is 

likely to “live and remain at liberty without violating the law” as required by N.Y. 

Exec. Law § 259-i (c)(A).20 On the relatively rare occasions that courts have 

intervened in the parole board’s decision-making, it has almost always been for 

one of these reasons.21 

The law of parole release was evolving somewhat in the years leading up to 

Herman Bell’s interview. In 2011, the legislature amended the Executive Law to 

require the Board of Parole to “establish written procedures… incorporate[ing] risk 

                                                                                                                                                                                           

“Lawmakers Fail to Fix New York’s Broken, Stingy Parole System,” The Village Voice (July 5, 

2018), https://www.villagevoice.com/2017/07/05/lawmakers-fail-to-fix-new-yorks-broken-

stingy-parole-system (includes interviews with people who experienced interviews with the 

Board of Parole that were focused almost exclusively on the crime of conviction); Samuel K. 

Roberts, ed., “Aging in Prison: Reducing Elder Incarceration and Improving Public Safety,” 

Center for Justice at Columbia University p. 44-45 (Nov. 2015), 

http://centerforjustice.columbia.edu/files/2015/10/AgingInPrison_FINAL_web.pdf, (former 

parole board commissioner decries low parole release rates noting that the courts consider 

seriousness of the offense at sentencing and parole boards should not be resentencing bodies); 

Edward R. Hammock & James F. Seelandt, “New York’s Sentencing and Parole Law: An 

Unanticipated and Unacceptable Distortion of the Parole Boards’ Discretion,” 13 St. John’s 

Legal Comment 527, 563 (1999) (arguing that when denying parole based only on the instant 

offense the Board acts unlawfully as a resentencing authority); John Caher, “Advocates Recite 

Shortcomings of N.Y. Parole Review Process,” New York Law Journal (Dec. 5, 2013) (quoting 

various people criticizing the Board for being overly focused on the instant offense) 
20 David Lenefsky, “Fixing the Law and Practice of Parole,” New York Law Journal (Dec. 8, 

2014) (criticizing denials of parole to individuals with good institutional records as illegal 

resentencing); Pulinario v. NYS DOCCS, 42 Misc.3d 1232(A) (Sup. Ct., NY Co. 2014) (no 

weight at all on COMPAS risk assessment); Stashenko, “Parole Reform Groups,” supra 

(summarizing comments to Board during rule-making urging greater application of the law 

requiring the Board to be forward-looking and consider risk and needs). 
21 See, cases cited in footnotes 17-20, supra.  
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and needs principles.” N.Y. Exec. Law §259-c(4). Additionally, in 2016, the Board 

proposed and adopted new regulations, which fleshed out that requirement. Of 

highest relevance here, the Board amended Sec. 8002.2 of the regulations 

governing parole release to include two new subsections, (a) and (b): 

(a) Risk and Needs Principles: In making a release determination, the 

Board shall be guided by risk and needs principles, including the 

inmate's risk and needs scores as generated by a periodically-

validated risk assessment instrument, if prepared by the 

Department of Corrections and Community Supervision 

(collectively, “Department Risk and Needs Assessment”). If a 

Board determination, denying release, departs from the 

Department Risk and Needs Assessment's scores, the Board 

shall specify any scale within the Department Risk and Needs 

Assessment from which it departed and provide an 

individualized reason for such departure. If other risk and need 

assessments or evaluations are prepared to assist in determining 

the inmate's treatment, release plan, or risk of reoffending, and 

such assessments or evaluations are made available for review at 

the time of the interview, the Board may consider these as well. 

 

(b) Transitional accountability plan: The Board also shall consider the 

most current case plan that may have been developed by the New 

York State Department of Corrections and Community 

Supervision pursuant to Section 71-a of the Correction Law. 

 

9 NYCRR § 8002.2 (2017) (emphasis added).  

 Especially given the mandate to take the risk assessment into account, amici 

contend that there was undoubtedly a full, fair interview in Herman Bell’s case. 

Before this decision to release Mr. Bell, the Board denied him parole seven times 

based almost exclusively on the nature of the crime. But the 2018 parole interview, 

which is part of the record in this case, is ninety pages long and includes an in-
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depth exploration of Mr. Bell’s youth and upbringing in the tumultuous 1960s, his 

considerable accomplishments in prison and his plan for release and reentry. The 

six-page-long decision thoughtfully weighs the various factors, referencing the 

details of Mr. Bell’s case and noting his acceptance of responsibility. The decision 

discusses at some length the opposition to Mr. Bell’s release and explicitly 

recognizes the seriousness of his crime, while noting that everything besides the 

instant offense favors release in his case. And, the Board made an explicit finding 

that there was no reason to depart from the low risk finding of the risk assessment 

tool. This interview is above reproach. All parole release interviews should look 

like Mr. Bell’s. 

In terms of media and public scrutiny, Board of Parole commissioners face 

few consequences for denying parole to eligible applicants, but they may face 

tremendous consequences (such as in this case) for following the law and releasing 

a parole applicant they deem worthy of release.22 Commissioners serve at the 

pleasure of the Governor.23 They are political appointees for whom much can be 

                                                           

22 See, Beth Schwartzapfel, “A Parole Hearing in New York, With a Governor’s Blessing This 

Time,” The Marshall Project (Jan. 5, 2017), https://www.themarshallproject.org/2017/01/05/a-

parole-hearing-in-new-york-with-a-governor-s-blessing-this-time (featuring interviews with two 

former parole commissioners discussing this dilemma); Hughes, “Even Model Inmates,” supra 

(discussing the influence of the fear factor on commissioners).  
23 N.Y. Exec. Law § 259-b (1) (Board members are “appointed by the governor with the advice 

and consent of the senate” for six year terms) 
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lost and little gained by releasing anyone convicted of a violent crime, much less a 

crime that attracts media attention. While the Patrolmen’s Benevolent Association 

(“PBA”) and the tabloid media routinely criticize parole release decisions and 

often mention specific Board members by name, there are no equally powerful 

groups voicing support for decisions to release people from prison; incarcerated 

people are a politically unpopular constituency. And, the PBA (and other high-

profile groups) only get involved in certain cases, pressuring the Board to deny 

release in some cases more than others. That the commissioners of this 

administrative body had the courage to follow the law under these circumstances is 

notable, though it should be expected and demanded in all cases. This court must 

affirm Judge Koweek’s ruling below.  

POINT III: What Petitioner Seeks is at Odds with the Law Because She 

Seeks to Impose Her Penal Philosophy on the Board of 

Parole.  

Even if this court were to reach the merits of Petitioner’s claim, it would fail. 

The New York Court of Appeals held, in a case involving the murder of a police 

officer, that the Board of Parole may not consider penal philosophy or other extra-

statutory factors. King v. NYS Div. of Parole, 83 N.Y.2d 788, 791 (1994). Nor can 

the Board of Parole impose its own view of what sentence the sentencing court 

should have imposed. See, i.e., Wallman v. Travis, 18 A.D.3d 304, 307-308 (1st 

Dept. 2005); Coaxum v. NYS Bd. of Parole, 14 Misc.3d 661, 671 (Sup. Ct., Bronx 
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Co. 2006). As a corollary, a crime victim may not impose their penal philosophy 

on the Board.  

Petitioner’s argument that the release of Mr. Bell did “so deprecates the 

seriousness of the offense as to undermine respect for the law” is nothing more 

than a restatement of her belief (penal philosophy) that he should never be 

released. Petitioner’s penal philosophy is easily summarized as “no parole for cop 

killers.” That philosophy is loudly and publicly espoused by the PBA, whose law 

firm represents Petitioner in this matter. However, that philosophy is not the law in 

the state of New York. A judge imposed a parole-eligible sentence of 25 years to 

life imprisonment in this matter. What petitioner seeks is nothing less than the 

conversion of that sentence to life in prison without the possibility of parole based 

upon a penal philosophy exclusively focused on retribution that is at odds with 

both currently existing law and with the law in effect at the time Mr. Bell was 

sentenced.  

POINT IV: Rescission is Unavailable as a Remedy, But Even if the 

Court Finds That it is, the Legal Standard Has Not Been 

Met.  

The remedy Petitioner seeks is rescission of Mr. Bell’s parole and his return 

to prison. As both Respondents’ briefs argue, this remedy is unavailable because 

Mr. Bell has already been released on parole; amici agree that the case is therefore 

moot. Amici also agree with Respondents that there is no basis for parole 
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revocation in Mr. Bell’s case. Petitioner’s requested remedy of rescission is also 

unavailable because, assuming arguendo that rescission applies after release to 

parole, no grounds for rescission exist. Rescission is only permitted where there is:  

(1) significant information which existed, or significant misbehavior 

which occurred prior to the rendition of the parole release decision, 

where such information was not known by the Board; or  

 

(2) certain case developments which occur subsequent to the Board's 

rendition of its decision to grant release: 

 

(a) significant misbehavior or a major violation of facility rules; 

(b) escape or absconding or removal from temporary release; 

(c) substantial change in the inmate's mental and/or emotional condition 

which results in commitment to a psychiatric center; 

(d) imposition of an additional definite sentence; 

(e) imposition of an additional indeterminate sentence or the resentence 

of the inmate on the underlying indictment or superior court information 

to an indeterminate term where the minimum period of imprisonment of 

such term exceeds that of the pre-existing minimum term; and 

(f) substantial change in the inmate's status in relation to any of the 

factors for consideration denoted in Executive Law, section 259-i(2)(c). 

 

9 NYCRR § 8002.5(b)(2). There is not and has not been, since the original 

determination to grant Mr. Bell release on March 14, 2018, any significant 

information, misbehavior, or case developments either not previously known to the 

Board or occurring subsequent to March 14, 2018. Rescission has been upheld 

only where substantial new information was brought to the Board’s attention after 

the parole interview but prior to release. Duffy v. NYS Board of Parole, 163 

A.D.3d 1123 (3rd Dept. 2018) (DVDs containing victim impact statements 
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submitted decades before parole release interview and mis-filed by DOCCS did not 

constitute “significant information”); cf. Thorn v. NYS Board of Parole, 156 

A.D.3d 980 (3rd Dept. 2017), lv. denied, 31 N.Y.3d 902 (2018) (four victim 

impact statements given after parole was granted constituted “significant 

information” and rescission was permissible). Without any such new information, 

rescission of parole is impermissible. Costello v. NYS Board of Parole, 23 N.Y.3d 

1002 (2014).  

CONCLUSION 

 

Judge Koweek’s ruling must be upheld; the Board followed the law.  

Petitioner’s suit attempts to usurp the lawful function of the Board of Parole and 

impose her private wish that the individual convicted of killing her husband remain 

imprisoned forever. The Board of Parole is not a stand-in for the victim of a crime 

or the victim’s family member; it is charged with making an objective 

determination. This lawsuit is anathema to due process for criminal defendants and 

must be dismissed.  

 

Dated: January 4, 2019 

  New York, NY 

THE LEGAL AID SOCIETY     

JANET E. SABEL, ATTORNEY-IN-CHIEF 
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