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*144 Introduction 

Few political institutions play as palpable, ubiquitous, and solemn a role in the U.S. public life as the criminal justice system. 
The task of determining the defendant’s criminal liability with a high degree of certitude is performed through the ritualized 
and highly proceduralized adjudicative process, with the trial at its core. The United States Supreme Court has portrayed the 
criminal trial as a “decisive and portentous”1 and “paramount” event.2 Trials are considered “the central institution of law as 
we know it,”3 the “crown jewel” of the legal system.4 Amidst its multiple purposes, an essential objective of the criminal trial 
is to determine facts: which human events constitute crimes and who perpetrated them. Specifically, the trial is designed to 
serve the diagnostic function of distinguishing between prosecutions of guilty and innocent people, or at least between 
compelling prosecutions and those that do not meet the requisite certitude. 
  
The prevailing sentiment within the American polity and legal profession is that the trial is indeed acutely diagnostic.5 
Naturally, the potential for accurate criminal verdicts depends on the ability of the factfinders-- typically juries--to ascertain 
the facts accurately. The Supreme Court routinely lauds the process’s factfinding capabilities. *145 Even for the toughest of 
factual questions, the Court is “content to rely upon the good sense and judgment of American juries.”6 

  
This Article seeks to answer a simple question: How good are factfinders in determining facts? In other words, how well does 
the criminal trial serve its diagnostic function of distinguishing between factual guilt and innocence? The need to examine 
this question is increasing with the mounting revelations of false convictions.7 Although the dust has yet to settle, the 
newfound cognizance of the system’s capacity to err is beginning to make some cracks in the prevailing view of the criminal 
justice process.8 

  
One of the most distinctive features of the criminal justice process is that it is operationalized predominantly through people: 
witnesses, detectives, prosecutors, suspects, defense attorneys, forensic examiners, judges, and jurors. These actors turn the 
wheels of the system through their mental operations: perceptions, memories, recognitions, assessments, inferences, 
judgments, and decisions--all tied in with emotions, affective states, motivations, role perceptions, and institutional 
commitments. As the process can perform no better than the mental performance of the people involved, it seems sensible to 
examine its workings from a psychological perspective. Fortunately, a very large body of germane experimental 
psychological research is available. For some decades now, legal-psychologists have been earnestly studying people’s 
performances in fulfilling their designated roles in the operation of the criminal justice process. Likewise, 
basic-psychologists-- notably cognitive-psychologists, social-psychologists, and decisionmaking researchers--have been 
studying a wide range of mental processing that is implicated in the workings of the criminal justice process. 
  
*146 This Article focuses on the performance of factfinders.9 Part I examines people’s ability to perform the central 
factfinding task: the drawing of correct inferences from the types of human testimony that are typically presented in criminal 
trials. This examination covers people’s ability to determine whether a witness’s identification of the perpetrator is correct, 
whether her memories of the event are accurate, whether the defendant’s confession offers a truthful account of her deeds, 
whether a proposed alibi is true, and whether a witness is lying or telling the truth. This Part goes on to examine two systemic 
factors that cloud the task of deciphering evidence: false corroboration and the paucity of the investigative record. Part II 
examines non-evidential aspects of the task that have the potential to further hinder and bias the decisionmaking process. 
This examination looks at the courtroom environment, notably at various forms of persuasion and the arousal of emotion. It 
also examines the effects of exposure to impermissible information, racial prejudice, and the possible bias borne by the 
decisionmaker’s cognitive process itself, namely, the coherence effect. 
  
The psychological research indicates that the cognitive processing involved in discovering the truth in difficult cases is more 
complex and fickle than generally believed. The determination of facts is influenced by a variety of factors, some of which 
are well known in the legal literature, while others are unknown, under-appreciated, and, at times, counterintuitive. Accurate 
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determinations require high levels of attentiveness, meticulousness, and commitment to reaching the truth, which are often 
absent from the hard-hitting practices of the adversarial process. As a result, factual findings are bound to contain an 
appreciable level of inaccuracy, and are also vulnerable to manipulation. While faulty factual determinations lead mostly to 
the prosecution of innocent people, they can also result in dropped charges against truly guilty people and even in wrongful 
acquittals. The prospect of error is generally ignored or denied by those entrusted with governing the criminal justice system, 
and is not adequately recognized in the scholarly debate. 
  
In sum, I argue that in difficult and contested criminal cases, the adjudicative process falls short of delivering the level of 
diagnosticity that befits its epistemic demands and the certitude that it proclaims. A primary purpose of this Article is to 
critically examine *147 the predominant view of the adjudicative process, namely, the sanguine trust in its ability to 
accurately determine factual truth.10 Second, the Article is intended to enrich the legal debate with germane, yet mostly 
unfamiliar, knowledge gleaned from psychological research. Third, the piece examines possible avenues for reform. 
Although some of the constraints on the process’s diagnosticity are rather impervious to modification, there is room for 
progress. Diagnosticity can be enhanced by limiting the admissibility of unreliable evidence, increasing the use of expert 
witnesses, and instructing jurors to refrain from relying on unreliable cues, especially the witnesses’ demeanor. More 
importantly, the adjudicative process stands to benefit from enhancing the integrity of the evidence from which verdicts are 
made. This can be achieved foremost by making the investigatory process transparent to the factfinders. Any prospects of 
reform are contingent on a reassertion of the value of factual accuracy as its predominant desideratum and a frank 
acknowledgment of the limited diagnosticity of the process. 
  
Some caveats and clarifications are in order. The following discussion applies only weakly to the large category of cases that, 
from a forensic perspective, can be considered easy ones. Studies of police investigations show that, in the majority of the 
cases that are cleared, the identity of the perpetrator and the important details of the crime were never in doubt.11 While this 
class of cases yields a large majority of the prison population, it accounts for but a small fraction of the adjudicative 
procedures. These cases tend to be disposed through plea bargaining, by which more than ninety percent of felony 
convictions are obtained.12 The few such cases that do go to trial tend not to tax the adjudicatory process. This Article pertains 
primarily to the class of difficult cases, in which the evidence is more complex, less obvious, and relies heavily on human 
testimony. These are the cases that *148 consume most of the adjudicative resources. These are also the cases that put the 
diagnostic capabilities of the trial to the test. 
  
The following discussion focuses almost exclusively on determinations of facts that are, at least in principle, 
discernable--notably, the identity of the perpetrator and the physical acts and circumstances of the criminal event. This 
Article has little to say about value judgments that factfinders are called to make, such as the reasonableness of an act, the 
morality of a behavior, or the fairness of the law. The Article will focus mostly on the performance of lay people, who serve 
the factfinding function in the large majority of criminal trials. Its purpose, however, is not to question the suitability of juries 
for the task, nor to compare them to judges. A mounting body of studies finds that judges do not perform much differently 
than lay people in many factfinding tasks.13 The limitations of human cognition observed in the research appear to exceed any 
possible differences between the two decisionmaking entities. The suitability of the jury as the preferred factfinding body is 
left for another day. Finally, the Article focuses on decisions made by actors who honestly believe that they are fulfilling their 
roles properly. Deliberate dishonest conduct raises different sets of issues, which lie beyond the scope of this project. 
  
Applying experimental research to any practical context raises concerns over the external-validity of the research, that is, the 
appropriateness of generalizing laboratory findings to the real world. Indeed, legal psychological research has been criticized 
on these grounds.14 This concern places a serious burden on researchers’ *149 shoulders. It does not, however, warrant an 
unreflective dismissal of the research.15 Though imperfect, the psychological research offers a wealth of sorely needed insight 
into the workings of the criminal justice system. 
  
The Article should not be taken to stand for the proposition that the legal system is entirely insensitive to the psychological 
aspects involved in the production of criminal verdicts. The legal process contains a considerable amount of psychological 
intuitions.16 Still, the law’s psychological sensibilities are often limited and inaccurate, and are frozen at the pre-experimental 
state of knowledge that prevailed at the time these common law rules were forged. There is good reason to update the legal 
system with more reliable and nuanced knowledge of human behavior. 
  

I. Deciphering the Testimony 
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This Part examines people’s ability to draw inferences from types of evidence that are typical of criminal trials. The focus is 
on human testimony, which is an essential ingredient in almost every trial. The discussion examines situations where the 
factfinder does not have verifiable information that originates from external sources, such as a DNA match or surveillance 
camera footage. The task, then, is to *150 draw correct inferences directly from the witnesses’ testimony itself. An 
overarching objective of the adjudicatory process is to ensure that the inferences drawn comport generally to a standard of 
rationality.17 

  
Three preliminary issues are worthy of note. Foremost, it is crucial to acknowledge that the factfinder does not have at her 
disposal the witnesses’ unadulterated account of the events, which I will call raw evidence. For one, courtroom testimony is 
usually proffered months, sometimes years, following the criminal event.18 Moreover, the investigation itself can induce 
erroneous testimony.19 Over the course of the investigation and preparation for the adversarial contest, the evidence often 
undergoes editing, *151 embellishment, and alteration.20 Thus, by the time the memorial account is presented at trial, it has 
both decayed and been subjected to conditions that are conducive to contamination. The transformation of evidence also guts 
some of the traces of accuracy that occasionally accompany the testimony. Determining the facts accurately from this 
synthesized evidence is a daunting task. This is one of the most serious impediments to accurate factfinding in the criminal 
justice process. 
  
The process’s ability to distinguish between guilty and innocent defendants is further hindered by the extensive case selection 
that precedes adjudication. Guided primarily by the twin goals of reducing caseloads and obtaining favorable verdicts, both 
prosecutors and defense attorneys are disposed to plea bargain cases that they prefer not to try.21 The strategic calculus that 
underlies the selection of cases is driven to a large extent by the attorneys’ predictions of the jury’s *152 reactions to the 
evidence. Thus, cases are more likely to go to trial when the expectations of the jury’s decision are not easily predictable, that 
is, where the evidence is least clear. Moreover, anecdotal data indicate that some innocent defendants prioritize proving their 
innocence over the cost-benefit calculations that generally dictate plea bargains.22 Likewise, laboratory data show that 
innocent defendants are less likely to strike a plea bargain than guilty ones.23 Thus, innocent defendants are more inclined to 
go to trial than guilty ones. 
  
Finally, the manner in which verdicts are impacted by an error depends on the particular constellation of the case. Some 
errors bear nondirectional, random effects, thus resulting in a stochastic distribution of false convictions and false acquittals. 
Other types of error, however, harbor systematic biases towards either one of the sides, and will naturally tend to sway the 
verdict in the respective direction. Yet, even nondirectional factors can have systematic effects on adjudicative outcomes, as 
astute attorneys can leverage these factors in plea negotiations or deploy them to their advantage at trial. 
  

A. Eyewitness Identification Testimony 

About three-quarters of the known false convictions were caused primarily or exclusively by a misidentification of an 
innocent suspect.24 A key feature of identification evidence is that the accuracy of identifications of strangers varies widely. 
In one study, changes in the witnessing conditions of the same person resulted in swings of *153 accuracy levels from 
fourteen to eighty-eight percent.25 Many thousands of naturalistic and experimental observations reveal a relatively stable 
pattern. Data from real-life cases show that about forty-five percent of witnesses pick the suspect, thirty-five percent decline 
to make a choice, and twenty percent pick an innocent filler.26 Similar data are observed in the laboratory.27 In other words, 
about one out of every three positive identifications is wrong. Much of the psychological research that has been 
acknowledged in legal debates concerns the accuracy of witnesses’ identifications.28 The following discussion focuses rather 
on the adeptness of jurors in assessing those identifications, that is, in distinguishing between accurate and mistaken 
witnesses. The research indicates that people are not particularly adept at this task. Studies find that simulated jurors are just 
as likely to believe accurate and inaccurate identifications.29 The *154 causes for this performance are that people overtrust 
identifications, are insensitive to accuracy factors, and overweigh witness confidence. To make things worse, factfinders are 
also presented with substandard identification testimony. 
  
Overtrusting Identifications. A starting point for evaluating people’s ability to assess identification testimony is to gauge their 
trust in human capabilities of identification in general. General beliefs are important in that they affect specific judgments: 
jurors who tend to trust identification generally are more likely to believe a specific identification. For one, people 
overestimate their own capabilities. Unrealistic beliefs were manifested in a large survey of jury-eligible citizens in 
Washington, D.C. Two-thirds of the respondents endorsed the statement “I never forget a face,” and three-quarters agreed 
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with the statement “I have an excellent memory.” Only one-half of the respondents disagreed with analogizing memories of 
traumatic events to video recordings.30 People also overestimate their capabilities when asked to predict how they would 
perform on various experimental tasks. For example, ninety-seven percent of respondents estimated that they would succeed 
in an identification task in which fifty percent of the actual participants failed.31 Misjudgments of performance were observed 
also in studies of face recognition under suboptimal viewing conditions. Participants believed that they would succeed in 
recognizing faces in conditions under which they themselves had failed to do so successfully on a prior test.32 

  
People also tend to overestimate the performance of others. In one study, one of every six participants estimated that the 
witnesses would pick an innocent filler at a lineup, while the actual rate of identifying an innocent filler was almost eighty 
percent.33 Another *155 study found that eighty percent of jury-eligible members of a Florida community overestimated the 
accuracy of identifications made by the store clerks who actually participated in a field study. Based on these results, in about 
seven juries out of ten, at least ten jurors would be prone to overbelieve an identification.34 

  
Overtrusting identification performance has been found also in studies of simulated trials. For example, a Canadian study 
found that simulated jurors judged the identifications to be accurate and voted to convict in sixty-eight percent of the cases, 
when the actual rate of accuracy was only fifty percent.35 The rate of belief was particularly high (seventy-seven percent) for 
witnesses who expressed high confidence.36 

  
Insensitivity to Accuracy Factors. As mentioned above, identification accuracy is highly susceptible to the specific factors of 
the case, resulting in remarkable swings from very low to very high levels of accuracy. It follows that to distinguish between 
accurate and inaccurate identifications, factfinders need to be aware of these factors and the impact they bear on 
identifications. Thus, a key question in determining people’s diagnostic capabilities is the extent to which they are 
knowledgeable about and sensitive to these factors. 
  
Survey data show that people have limited knowledge of the accuracy factors. In one survey, students and jury-eligible 
citizens recognized accuracy factors between one-third and one-half of the time. This performance was significantly better 
than chance (twenty-five percent), but overall rather poor.37 Another series of studies found that jury-eligible citizens and 
experts agreed on only four out of thirty accuracy factors.38 Poor appreciation for accuracy factors was revealed *156 also in 
the above-mentioned survey conducted with jury-eligible respondents in Washington D.C. A majority of respondents 
overweighed the diagnosticity of witness confidence, almost three-quarters failed to realize the detrimental effect of biasing 
lineup instructions, and almost one-half failed to appreciate the advantage of conducting blind lineups.39 

  
A large experimental study found that simulated jurors were flatly insensitive to the nine factors that are known to impair 
identifications, but were influenced by the witness’s stated confidence, which, as discussed below, is not a good indicator of 
accuracy.40 Another study found overall insensitivity to the witness’s viewing conditions, such as the level of illumination, 
distance to the perpetrator, and duration of exposure.41 Simulated jurors have also been found to be relatively insensitive to 
the cross-race bias42 and to biased instructions,43 and only marginally sensitive to the similarity of the suspect to the fillers.44 

  
Insensitivity to witnessing conditions is manifested by the tendency to overtrust witnesses who viewed the target under poor 
witnessing conditions. One study found that when the rate of correct identifications was merely thirty-three percent, the 
witnesses were believed by sixty-two percent of the simulated jurors.45 Juror insensitivity to the nuances of identifications 
was observed also in a study that compared lay people’s judgment of an identification in five similar vignettes. Two findings 
were of note. First, a patently *157 unreliable identification was believed by as many as forty-two percent of respondents. 
Second, three substandard identifications were judged to be just as reliable as a reliable one.46 

  
It should be added that even if jurors were appropriately sensitive to the factors that hinder identifications, in real life their 
assessments would be impeded by a lack of reliable information to enable the evaluation of those factors. In many cases, 
factfinders must rely on the witnesses’ own reports of properties such as distance, duration, and illumination at the time of the 
viewing, as the witnesses themselves are the only source of this information. The research casts a doubt over these 
self-reports, as people tend to shrink assessments of distances, exaggerate estimates of duration, and fail to notice inferior 
illumination, all of which result in inflated assessments of accuracy.47 

  
Overweighing Witness Confidence. A considerable amount of research finds that factfinders place a great deal of weight on 
witnesses’ confidence in their identifications. One study found that eyewitness confidence was a stronger predictor of jurors’ 
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decisions than the actual accuracy of the identifications.48 Simulated jurors have been found to trust identifications by 
confident witnesses twice as often as unconfident witnesses.49 Witnesses who testified that they were “completely certain” 
were three times more likely to be judged accurate than those who reported being “somewhat uncertain.”50 In *158 another 
study, conviction rates were almost fifty percent higher when the prosecution eyewitness stated that he was “100% confident” 
than when he “could not say that he was 100% confident.”51 Witness confidence has also been found to wipe out jurors’ 
sensitivity to witnessing factors.52 

  
The reliance on witness confidence as a proxy for accuracy would be helpful if it were a good marker of accuracy. The 
experimental findings cast some doubt over this proposition. Studies show that the statistical relationship between 
identification accuracy and witness confidence is about 0.4.53 While positive, this correlation by itself is not strongly 
diagnostic. To illustrate, where the base rate of accuracy is fifty percent, a coefficient of 0.4 means that only seventy percent 
of witnesses who claim to be absolutely confident are in fact correct.54 

  
Substandard Identification Testimony. If people’s ability to decipher identification testimony is imperfect under the 
controlled conditions of the laboratory, it becomes considerably less reliable with the substandard testimony that is often 
proffered in real-life trials. First, there is reason to suspect that a substantial number of identifications presented at trial are 
unreliable because of the improper manner in which the procedures were conducted. Due to the lack of uniformity and 
general informality of investigative practices across the 17,800 law enforcement departments nationwide, there is substantial 
variance in the identification procedures used. Large numbers of police personnel who conduct identification procedures are 
unaware of correct procedures and lack knowledge about the *159 intricacies of witness memory.55 Indeed, a large number of 
the DNA exoneration cases reveal that the procedures used to convict these innocent defendants amounted to poor, 
sometimes shameful, police work.56 Lacking both the information about what transpired during the lineup and the knowledge 
about how variations in the procedures can distort identifications, jurors cannot be expected to detect these mistakes. The 
prevalence of inadequate identification procedures can be explained by the Supreme Court’s permissive stance towards 
improper procedures.57 

  
Second, jurors are presented not with the raw evidence, as initially observed by the witness, but with the synthesized 
testimony as it evolved through the investigative and pretrial phases. Witnesses’ memories of the perpetrator decay with the 
passage of time and are readily contaminated by exposure to composite drawings,58 mug shots,59 misleading questions,60 and 
misleading descriptions.61 Moreover, synthesized testimony is also more likely to be reported with higher levels of 
confidence, which further weakens the accuracy-confidence relationship. A large body of research shows that confidence is a 
malleable construct that is sensitive to error, distortion, and manipulation. Fictitious feedback from the administrator (“good, 
you identified the suspect”) has been found to boost witness confidence,62 and that in turn increases factfinders’ trust *160 in 
the identifications.63 Confidence has also been found to be inflated by communication with co-witnesses,64 exposure to 
identifications by co-witnesses,65 and by exposure to other inculpatory evidence against the suspect.66 By the time witnesses 
testify in court, they are generally less accurate and more confident than warranted, thus making the identifications appear 
more reliable than they really are. Moreover, confident witnesses are likely to be overrepresented at trial because prosecutors 
are most likely to try cases when they have confident eyewitnesses. 
  
Finally, jurors’ ability to decipher identification testimony is hampered also by the practice of in-court identifications. As 
discussed elsewhere, identifications performed in open court provide no meaningful test of witnesses’ memory, and all but 
guarantee the identification of the person sitting in the defendant’s seat. As such, these procedures are uninformative at best 
and highly prejudicial at worst.67 

  

B. Event Memory Testimony 

The bulk of the evidence presented at criminal trials consists of the witnesses’ memorial accounts of the criminal event. 
Event memory pertains to the question what happened? The assessment of testimony for events can entail two distinct modes 
of judgment. When the juror has reason to suspect the witness’s honesty, she is concerned mostly with trying to determine 
whether the witness is lying. When the juror has no reason to suspect the witness’s honesty, she is concerned primarily with 
evaluating the accuracy of the memorial account. The former task will be examined below. For now, the discussion is *161 
concerned with assessments of testimony from witnesses who might be mistaken, but are not suspected of deliberate deceit. 
  
The assessment of a witness’s memory for the event boils down to distinguishing between true and false memories. A large 
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body of basic- and applied-psychological research demonstrates that human memory is a powerful cognitive apparatus, but it 
can be fickle and is vulnerable to error and contamination. For one, people’s memories are invariably incomplete, in that 
oftentimes they do not contain all of the details that might be needed to solve a given crime. A witness cannot be expected to 
remember the color of the assailant’s jacket, and his tattoo, and the exact words he uttered, and the precise sequence of 
events, and so on. Human memory is strongest in remembering the gist of events, that is, the deeper, more practical and 
meaningful aspects of the episode. Specific verbatim details are least likely to be noticed and encoded, are the quickest to 
decay, and are most vulnerable to contamination.68 Second, people’s memories are not always accurate. False memories can 
occur spontaneously, such as when people confuse facts from different events, fill memory gaps with mistaken information, 
and interpret events to match their schemas and expectations.69 False memories can also be induced by external sources, such 
as exposure to postevent information and faulty investigative procedures.70 

  
The question is how, and how well, do people assess other people’s memory for events. A number of laboratory experiments 
reveal inconsistent and overall weak performance, with accuracy levels ranging from fifty to seventy-five percent (with fifty 
percent being chance level).71 To better appreciate people’s capabilities, it would be helpful to examine the psychological 
processes involved in *162 assessing other people’s memory. Making reliable judgments of other people’s memory requires 
that the memory contains observable and valid cues that are indicative of the memory’s accuracy, and that the factfinder 
detect those cues and interpret them correctly.72 

  
One accuracy cue that is commonly used to assess other peoples’ memories is the vividness of the memorial account, most 
notably the richness of detail it contains.73 As discussed below, this cue is used for a host of other judgments.74 For example, a 
series of studies showed that the believability of the testimony of a prosecution witness was influenced by the inclusion of 
trivial details. In a simulated trial for a robbery-murder, testimony by a convenience store clerk that explicitly detailed the 
items taken by the perpetrator prior to the shooting (a six-pack of Diet Pepsi, Kleenex, and Tylenol) made a greater impact 
than did an otherwise identical testimony that only mentioned that the perpetrator took “a few store items.”75 A second 
accuracy cue that observers use is the consistency of the witness’s memorial accounts.76 A number of studies found that 
inconsistent testimony resulted in substantial decreases in the believability of the *163 witness, estimations of probability of 
guilt, and the rate of guilty verdicts.77 

  
The third commonly used accuracy cue is the person’s stated level of confidence.78 As with judgments of identifications, 
factfinders are more likely to believe testimony for the event that is accompanied by high levels of confidence. One study 
found that more confident prosecution witnesses (“I am absolutely sure” versus “I am reasonably sure”) led to double the 
estimations of the probability of guilt and quadruple the conviction rates.79 The effect of confidence has been replicated in a 
number of studies.80 

  
The question, then, is whether these cues are actually indicative of memory accuracy. Needless to mention, if the cues do not 
correspond to accuracy, or if they correspond only weakly, one ought to be skeptical of observers’ reliance on them.81 As it 
turns out, the research casts doubt over the diagnosticity of these cues. The richness of detail does provide diagnostic value, 
but that diagnosticity is limited to the specific corresponding fact. It cannot sustain a broader assessment of the witness’s 
memory for the event more generally, an inference that people naturally make. Generalizing from the richness of detail of a 
memorial account seems to be premised on the notion *164 that memories are monolithic entities. However, memory 
research provides a wealth of data indicating that memories are constructed from multiple fragments, which are often 
encoded, stored, and retrieved independently from one another. The fragments are bound with different memory sources, are 
stored in different parts of the brain, and decay at different rates.82 It follows that accuracy on some aspects of the event is a 
poor indicator for accuracy on other aspects.83 Thus, in the above-mentioned study of the convenience store murder, a 
witness’s recollection that the perpetrator took Diet Pepsi is indicative of the fact that the witness does indeed remember 
which soda was taken. It does not, however, warrant any inferences about the accuracy of the witness’s memory about any 
other aspect of her testimony. Moreover, memories for different aspects of an event are at times inversely related. Notably, it 
has been found that the better the witness’s memory of the peripheral details of a criminal event, the poorer she performs in 
identifying the perpetrator.84 Similar issues arise with respect to the diagnosticity of the consistency cue, as consistent 
recollection on one aspect of a memory is a weak indicator of the strength of the memory overall. Indeed, the statistical 
relationship between memory consistency and memory accuracy has been found to be a modest 0.3.85 

  
Doubts also plague the diagnosticity of the widely used witness confidence cue. Confidence is not related to accuracy as 
intimately as people tend to believe, as memories tend to be reported with *165 overconfidence across varying levels of 
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accuracy. For example, people have been found to report ninety percent confidence where they are only sixty percent 
accurate,86 and to report as many as twenty-five percent of inaccurate memories with maximal confidence.87 The 
accuracy-confidence correlation has been found to be unstable and oftentimes weak, ranging from zero to 0.6.88 One set of 
studies revealed that even when the confidence-accuracy relationship was significant, observers tended to “overuse” the 
reported confidence, that is, to place more weight on it than warranted by its correspondence with accuracy.89 

  
The three noted accuracy cues are considerably less diagnostic when assessing the synthesized testimony that is presented at 
trial. With regard to the richness of detail, the decay of memory for verbatim and surface details leaves gaps that people tend 
to replenish with information from both internal and external sources.90 However rich, the specific details testifying witnesses 
mention are to a large extent not genuine recollections from the crime scene, and they say little about the memory for the 
actual criminal event. It should also be noted that people’s intuitive belief in the richness-of-detail cue can be *166 
manipulated at trial. Savvy attorneys can readily encourage witnesses to include trivial details, praise their witnesses’ 
testimony for containing details, and attack opposing witnesses for the failure to recount details or for mentioning mistaken 
ones. The diagnosticity of the consistency cue is likewise questionable because synthesized memorial accounts are often 
reiterated and rehearsed repeatedly in preparation for trial.91 This cue too is susceptible to manipulation at trial, as lawyers can 
praise witnesses for being consistent, irrespective of their accuracy, and they can catch truthful witnesses in an inconsistency 
on some detail or another.92 

  
Again, synthesized testimony robs the confidence cue of much of its usefulness. The research indicates that numerous 
investigative procedures result in inflation of witnesses’ confidence for event memory. For the most part, boosts in 
confidence typically coincide with decreases in accuracy borne by decay and contamination. A number of studies have found 
that confidence, but not accuracy, is boosted by repeated questioning. This effect was strongest for incorrect responses and 
for impossible memories, that is, putative recollections of facts that were not in the original crime scene.93 Confidence for 
false memories has been found to be inflated also by a variety of factors that are oftentimes present in real-life investigations, 
such as communicating with co-witnesses,94 high motivation at retrieval,95 engaging in imagination and confabulation,96 and 
receiving confirmatory feedback from the interviewer.97 Providing *167 witnesses with fictitious feedback has been found to 
reduce the confidence-accuracy correlation from 0.6 down to zero.98 In sum, assessing the accuracy of a memory for an event 
is a difficult feat. 
  

C. Confession Evidence 

Another important type of evidence consists of statements obtained out of court in which the defendant inculpates himself. 
Confessions are widely believed to be powerful inculpatory evidence, “probably the most probative and damaging 
evidence,”99 a “bombshell which shatters the defense.”100 Yet, confessions are not always true, and thus pose a serious 
challenge for factfinders. Most confessions are extracted by means of interrogative methods that are not designed to 
distinguish between innocent and guilty suspects. These techniques are avowedly intended to obtain confessions from the 
suspect at hand, and are deployed on the assumption that he is indeed the perpetrator.101 That determination is typically based 
on a judgment that the suspect is deceitful which, as discussed below, often rests on shaky grounds. 
  
The prospect that a false confession will lead to a false conviction depends critically on the jury’s ability to recognize it as 
such. The legal system places much faith in jurors’ capabilities in this regard and applies a liberal standard for admitting 
contested confessions into evidence.102 Thus, it is important to determine how good jurors are at distinguishing true 
confessions from false ones. The limited available naturalistic data cast some doubt over jurors’ judgments in this regard, as 
prosecutions based on false confessions tend to result in convictions.103 Studies show that lay people believe *168 that 
coercive interrogation techniques elicit true confessions but not false ones.104 Moreover, even when people deem interrogative 
as coercive, they do not always adjust their verdicts accordingly. People tend also to be swayed by inadmissible coerced 
confessions, which they are admonished to disregard.105 People appear to accept coercive interrogation because they believe 
that the police do not interrogate innocent suspects or because they feel that it is permissible to behave unethically to elicit 
true confessions.106 It should be noted that judges too appear to be selectively sensitive to coercion. A study of federal and 
state judges found a greater willingness to ignore confessions obtained by impermissibly coercive interrogations when the 
suspect was charged with a murder of a police officer than with a less serious offense.107 

  
It is important to note that even if jurors were perfectly attuned to the risks of coercion, and even if they translated those 
concerns appropriately into verdict decisions, discerning the veracity *169 of confessions in actual criminal cases remains a 
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tall order. The difficulty stems from the fact that false confessions in the real world tend to cover up their traces of 
inaccuracy. A commonly used cue in assessing confession accuracy is, again, the richness of detail. This cue is deemed to be 
diagnostic of the veracity of confessions because only true perpetrators are believed to be familiar with the specifics of the 
criminal event, whereas innocent people are not. This notion is strongest for details that are not known to the public.108 

  
Indeed, false confessions invariably come fully packaged with details. A review of the false confession cases that ended up 
with DNA exonerations reveals that innocent confessors provided detailed accounts in all but two of the thirty-eight cases for 
which trial transcripts were available. In nineteen of the cases, the prosecutors explicitly highlighted this aspect at trial, and 
emphasized that the facts were nonpublic and thus could only have been known to the true perpetrator.109 One prosecutor 
stated that it was a “mathematically [sic] impossibility” that the defendant could have guessed so many details correctly,110 
and another dismissed the defendant’s claim of coercion, emphasizing that he “supplied detail after detail after detail after 
detail.”111 

  
When confessions are found to have been false, the most plausible conclusion is that any nonpublic information divulged by 
the defendants was somehow communicated to them by the police.112 Still, in court, the detectives denied having disclosed 
any facts to the suspects in twenty-seven of the thirty-eight known cases.113 In many of the confession records, detectives also 
include assurances from the *170 defendant that the statement was made of their free will.114 With this kind of evidence in 
hand, juries have no apparent reason to question the veracity of confession, nor do they have the tools to do so. 
  

D. Alibi Testimony 

The assessment of alibi evidence poses yet another set of challenges for the factfinder. While the research on this issue is 
rather sparse and its findings relatively intuitive, it helps punctuate the difficulties in assessing alibis. Alibi evidence involves 
issues pertaining both to the construction of the alibi by the suspect, and to its subsequent believability by third parties.115 
Alibis play an obvious role in persuading jurors and police officers and they can affect the outcome of a case also by 
convincing prosecutors, judges, and even defense attorneys. The assessment of alibis is closely related to judgments of deceit, 
as disbelieved alibis are naturally deemed to be deceitful, and thus are readily taken to imply guilt. The current discussion 
focuses on assessments based on the content of the alibi claim, not the demeanor of the suspect. 
  
Two intuitions hover over the issue of alibi evidence, giving it an aura of incredulity. First, alibis are generally treated with 
suspicion because perpetrators of crimes are deemed to be willing to concoct them. Second, it is generally believed that when 
faced with the threat of severe punishment, innocent people will invariably be capable of furnishing a truthful and believable 
account of their whereabouts at the time the crime was committed. These intuitions help explain why some seemingly 
powerful alibis offered by DNA exonerees were disbelieved by juries.116 

  
*171 In reality, providing an accurate and believable account of one’s whereabouts at a specific time is not always an easy 
task. Research shows that people have poor memories for dates, times, and sequences of events,117 they often confuse the 
details of one event with those of another, and they sometimes fail to recall which other people were present at which event.118 
To provide accounts of their whereabouts, people often need to reconstruct them, whether by consulting other people, 
referring to calendars, or examining records.119 

  
Constructing an alibi is not always possible for the innocent person. While the commission of a crime is invariably a 
memorable event for the perpetrator, it is typically of no significance to others. Innocent suspects are generally not prepared 
to be asked to account for their actions at the particular time, and they lack both the motive and the opportunity to prepare an 
alibi in advance of the interview. Innocent suspects might also feel the need to furnish the alibi on the spot, which heightens 
the risk of providing mistaken information. They might not be sufficiently cautious about offering an incorrect alibi, 
believing naively that the truth will eventually come to light. This lack of caution is particularly likely before the suspect is 
made aware of the severity of the charges, or when she is hoping to fend off the detective with a quick distraction. 
Constructing an alibi is particularly difficult for people who lead unstructured and undocumented lives, such as the 
unemployed and the self-employed. 
  
Some innocent suspects will simply fail to construct an alibi, which might be perceived as suggestive of guilt. Others will 
provide a mistaken alibi. If refuted by the police, mistaken alibis make the suspect appear guilty. In some instances, the 
suspect will seek to correct her mistaken alibi with information gathered at a subsequent occasion. That could improve her 
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situation, but the alibi will still be viewed with heightened skepticism, as inconsistencies in testimony are generally perceived 
as a cue for unreliable memory or as an *172 indicator of deceit. It should also be noted that in some situations, innocent 
suspects will provide false alibis intentionally. This occurs when they try to conceal an embarrassing deed, such as visiting a 
bar or having an extramarital affair. Ironically, providing a false alibi to cover up a relatively minor transgression can make 
the suspect look guilty of a serious criminal charge. 
  
Even when suspects manage to construct their whereabouts truthfully and accurately, they stand to be disbelieved unless they 
can offer satisfactory corroboration. Alibis can be corroborated by physical evidence, such as ticket stubs, passport stamps, 
and surveillance cameras.120 It is, however, rather rare to possess physical proof of one’s whereabouts, as most people’s lives 
are not documented and do not produce a constant stream of time-stamped physical traces. A survey of 125 American and 
Canadian alibi cases revealed that alibis were corroborated by physical evidence in fewer than one-tenth of the cases 
examined.121 The research shows that physical evidence is readily discounted, especially when it is perceived to be susceptible 
to fabrication.122 

  
Alibis can be corroborated also by human testimony, typically, statements that the suspect was with the corroborating witness 
somewhere else at the time of the crime.123 Corroboration by witnesses is not always available, as people spend certain 
amounts of time by themselves, especially those who live alone. Moreover, a true alibi might not be corroborated when the 
corroborating witness himself cannot construct his whereabouts at the time of the crime, or when his own account cannot be 
corroborated reliably. Failures to corroborate can be costly to defendants, and can even backfire by increasing the defendant’s 
apparent guilt.124 

  
*173 Most commonly, alibi testimony is discounted due to suspicion about the credibility of corroborating witnesses. A 
number of studies have shown that corroboration by strangers, neighbors, and store clerks reduces the rate of convictions, but 
corroboration by friends and family members does not.125 These results are hardly surprising, as a majority of survey 
respondents believe that people would lie to the police rather than see a loved one go to prison. Respondents also concede 
that they would do the same.126 This poses a problem for corroborating alibis, given that people tend to spend the bulk of their 
nonsolitary time in the company of the very people who are most disbelieved. In the study of 125 alibi cases, only two of the 
alibis were supported by people other than friends and family.127 Indeed, the vast majority of the alibis offered (all 
unsuccessfully) by DNA exonerees were corroborated by family members, girlfriends, and friends.128 As prosecutors and 
defense attorneys know full well, though intended as a shield, alibi testimony can readily serve as a weapon. Whether 
present, absent, refuted, or altered, alibi testimony can easily hinder the factfinder’s ability to determine the facts correctly. 
  

*174 E. Judging Deceit 

Assessments of testimony are intricately intertwined with judgments of the witness’s truthfulness. While the honesty of a 
witness does not ensure accuracy, deceit is a strong indicator of falsity. The detection of deceit plays a key role in police 
investigations,129 and is often critical in courtroom factfinding. To a certain extent, the real battle at trial rages over jurors’ 
assessment of the credibility of the witnesses. To be sure, the legal system places a great deal of trust in jurors’ ability to 
detect deceit. As the Supreme Court stated, “A fundamental premise of our criminal trial system is that the jury is the lie 
detector.”130 Jurors are explicitly instructed to rely on the demeanor of the witnesses in assessing the credibility of the 
evidence.131 The detection of deception is relevant in most trials, in that doubts over the honesty of witnesses, particularly 
defendants, invariably loom in the background. Defendants are likely to be observed closely, even when they do not testify. 
Jurors are most likely to engage in judging demeanor in difficult cases, where the evidence is ambiguous. Determining that a 
witness is lying provides a way to resolve the uncomfortable state of decisional conflict. Invariably, a determination of deceit 
on a specific issue undermines the credibility of that witness’s entire testimony and can readily destroy the party’s case 
completely. The inability to observe witness demeanor is a principal justification that appellate and habeas courts offer for 
their reluctance to intervene in factfinding and their deferential posture towards trial court findings.132 

  
Entrusting jurors with the role of lie detector in the absence of reliable extrinsic evidence is premised on the assumption that 
they are capable of detecting deceit from the witness’s behavior. To perform this function successfully, it is first necessary 
that liars behave *175 differently from truth-tellers. Indeed, there are a number of theoretical reasons why telling a lie would 
result in subjective experiences that differ from making honest statements. Telling lies usually places people in unusual and 
potentially threatening situations, which can entail fear of getting caught or compunctions about being dishonest. This arousal 
is typically accompanied by physiological states that are mostly beyond people’s control and which might be observable by 
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others. Unlike truth-tellers, liars tend to try to control their behavior to feign normal demeanor. Liars also expend extra 
cognitive effort to keep their stories straight and to monitor their apparent believability.133 

  
The question is whether these phenomenological experiences manifest themselves in unique patterns of behavior and whether 
other people can decipher these behaviors. To detect behavioral leakage, one must first know what to look for. The cues that 
people use for this purpose fall into three types. First, observers can look for verbal cues that relate to the content of the 
communication. Verbal cues include such features as richness of detail, consistency of statements, self-reference, and 
response length. A second type of cue consists of attributes that accompany speech. These para-verbal cues include voice 
pitch, response latency, pauses, and “ah” and “um” utterances. Finally, observers might look to physical cues that are visually 
apparent. Visual cues pertain to the witness’s demeanor, namely, his facial expressions, head movements, and a variety of 
body movements. 
  
The list of potential cues of deceit runs very long. For illustration, the definition of the term “demeanor” in the sixth edition 
of Black’s Law Dictionary enumerates twenty different para-verbal and visual cues, including the witness’s hesitation, 
smiling, zeal, expression, yawns, use of eyes, and “air of candor.”134 There appears to be considerable consensus among 
people and even across cultures as to which behaviors indicate deceit. One study found general agreement between lay people 
and police officers with respect to sixty-four different cues.135 While the panoply of perceived cues covers almost every 
imaginable vocal and corporal behavior, one particular cue--gaze aversion, and its reciprocal, maintaining eye contact--is 
singularly prominent. Gaze aversion is the most often mentioned cue *176 by both lay people and professional lie-catchers, 
including police patrol officers, detectives, custom officials, and prison guards.136 Prison inmates, in contrast, place much less 
trust in it.137 The belief in the unique diagnosticity of gaze aversion appears to be a pan-cultural phenomenon. A survey 
conducted with more than 11,000 respondents in fifty-eight countries yielded 103 spontaneously proposed cues believed to 
be associated with deceit. Of them, gaze aversion was cited by two-thirds of the respondents, more than twice the rate of any 
other cue.138 

  
The key question is whether the cues people use are actually indicative of deceit. This question was the subject of a large 
meta-analysis covering data from 120 samples, encompassing some 6,000 participants. Of the 158 cues analyzed, the vast 
majority was found to be unrelated to lying. The few cues that were found to be valid were mostly verbal (notably, low 
richness of detail, discrepancies, ambivalence, and noncooperativeness) and para-verbal (voice pitch and vocal tension). 
Invariably, visually observable behaviors-- namely, the speaker’s demeanor, including gaze aversion--were not found to be 
related to deceit.139 The findings revealed also that, while people tend to believe that the various physical behavioral cues are 
activated by deceit, a substantial number of them are actually inhibited by it.140 Based on the current state of the research, one 
must conclude that there are no universal behaviors that reveal deceit. To the extent that *177 liars behave differently from 
truth-tellers, they do so in many diverse and barely perceptible ways. 
  
Yet, even assuming that a reliable and universal set of diagnostic cues existed and that they were known to the observers, 
accurate determinations of deceit would hardly be guaranteed. Given limited attention, the observer cannot observe the entire 
panoply of cues at once. Furthermore, she needs to discern the telling behavior correctly (did I just see a twitch?), gauge its 
strength (how inconsistent is that statement?), interpret it (are those finger movements indicative of deceit or truth?), and 
integrate it with all the other cues into a discrete judgment (I observed two cues, but innumerable others were absent). People 
are not equipped with the explicit knowledge needed to solve these quandaries, though it is possible that they perform this 
task implicitly. 
  
To test for this possibility of implicit judgments, studies have been conducted to determine people’s ability to distinguish 
between truths and lies. A large meta-analysis summarizes data from 206 experiments and leads to a rather simple 
conclusion: people perform poorly in distinguishing truthful from deceitful statements. Overall, the mean percentage of 
accurate classifications is fifty-four percent. The highest reported rate in any sample was seventy-three percent, and the 
lowest was thirty-one percent.141 These results are statistically better than flipping a coin, but barely so. As Aldert Vrij *178 
has pointed out, people are considerably better at telling lies than at detecting them.142 Importantly, human performance on 
this task falls well short of the levels of diagnosticity that warrant the dramatic impact that a determination of deceit can have 
on a verdict. 
  
This meta-analysis revealed also that detection accuracy is contingent on the medium of the communication. Judgments 
based on visual stimuli alone were found to be least accurate, while judgments based on audio-visual presentations, audio 
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recordings alone, and transcripts share similar levels of accuracy.143 This finding suggests that visual cues might amount to a 
red herring that distracts observers from concentrating on the more diagnostic information embedded in the content of the 
statements and the para-verbal cues emitted by the speaker. This observation is troubling in light of the explicit instruction 
given to jurors to draw inferences from witnesses’ demeanor. The finding also throws into question the legal maxim that 
immediate access to witnesses’ courtroom demeanor makes jurors uniquely positioned to determine credibility. As it turns 
out, appellate judges should be able to perform just as well working off the trial transcript. 
  
Applying the above-mentioned research to the realistic settings is open to a serious objection. Much of the data was collected 
in the laboratory, under conditions where most subjects had little incentive to succeed in their tasks of deceiving or detecting 
deception. It is quite possible that lies communicated to save one’s freedom (or to cause someone else to lose his) will have 
stronger behavioral manifestations and thus be more decipherable by the observer. While the laboratory setting does not 
afford the possibility of testing lies that have such high stakes, some of the studies included in the meta-analysis did 
incentivize participants to succeed in their attempted deceit, typically, by offering monetary awards. Overall, the analysis 
shows that incentives make only minor differences.144 In fact, the research *179 suggests that the motivation to be believed 
tends to increase suspicious behaviors and thus reduces one’s believability, regardless of the truthfulness of the testimony.145 
Other cues, related to nervousness, were observed in the subset of studies in which the witness lied to cover up a 
transgression.146 Notably, detectives and students have fared poorly when trying to detect lies in realistic, high-stake 
circumstances, including attempts by real-life murderers and other guilty felons to escape prosecution.147 

  
The difficulties in detecting deceit are even more pronounced in the courtroom setting. For one, nervousness might be less 
diagnostic in the courtroom, where most witnesses--innocent defendants perhaps more than others-- are anxious to be 
believed by the jury. Jurors might well misconstrue signs of nervousness as signs of deceit. Another problem stems from the 
physical limitations of the courtroom. Subtle facial cues, such as pupil dilation, are unlikely to be visible from the distance 
that separates the witness and jury boxes. Other cues cannot be observed absent special scientific instrumentation. Notably, 
the effect of deceit on voice pitch amounts to a change of just a few hertz, which is imperceptible to the naked ear.148 

  
The detection of deception in a criminal trial is further hindered by the fact that jurors are presented with synthesized 
testimony. Numerous pretrial occasions to practice their testimony and to receive feedback provide witnesses with the 
opportunity to improve their believability. There is good reason to believe that, over the course of these renditions, the stories 
gravitate towards a better fit with the extrinsic evidence and become embellished with details. Rehearsing the testimony 
might also assist liars to overcome their ambivalence and noncooperativeness, and to testify with fewer pauses *180 and 
shorter response latencies--all of which are deemed to be cues of deception.149 Indeed, the research shows that observers are 
less accurate when judging prepared statements than when judging unprepared ones.150 One study found that over the course 
of successive interviews, deceitful witnesses’ behavior became increasingly more believable.151 

  
The inherent difficulty in detecting deceit makes this judgment susceptible to biases and non-diagnostic features. One study 
found that providing observers with positive (but irrelevant) information about the witness increased the testimony’s 
believability, while negative information reduced it.152 Another study found that witnesses who were judged to be friendly, 
likeable, and attractive were also more likely to be believed, irrespective of the underlying truthfulness of their statements.153 

  
The adverse effect of people’s limited performance in detecting deceit is compounded by their overconfidence. One analysis 
found that participants believed that they were accurate seventy-three percent of the time, while in reality their accuracy rate 
was fifty-seven percent. A meta-analysis of eighteen studies found a confidence-accuracy relationship that was very close to 
zero, which means that confident judgments were no more accurate than doubtful ones.154 Moreover, observers’ confidence is 
likely to be inflated by group deliberation, with no appreciable improvement in accuracy.155 

  

F. False Corroboration 

The assessment of evidence is hindered also by systemic problems with the evidence produced at trial. One such issue stems 
from the widespread reliance on corroboration. A ubiquitous cue for *181 drawing inferences is the volume of the evidence 
items that support the conclusion and the interrelationship among them. In principle, the larger the number of items and the 
stronger they corroborate one another, the more they are deemed to support the conclusion. In practice, however, 
corroboration can be misleading. In the normal course of an investigation, each lead follows and builds upon the already 
collected evidence, until a sufficient accumulation of items converges on the investigative conclusion. When the initial 
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evidence item is erroneous, it can set off an escalation of error that sweeps through the entire investigation.156 The escalation 
is facilitated by the fact that investigative procedures are capable of actually inducing errors, which invariably cohere with 
and compound the extant mistaken evidence.157 Escalations are oftentimes exacerbated by the police’s commitment to the 
initial course of action taken.158 This sense of commitment is particularly strong after the suspect has been named and taken 
into custody, which is when the bulk of the investigative work is performed.159 

  
When the evidence items are not truly independent of one another, they create a false sense of corroboration. In other words, 
a full-bodied set of inculpatory evidence can be a misleading artifact of the investigative process. Indeed, in a number of 
known wrongful convictions, the case presented to the jury consisted of strongly corroborating evidence, all of which turned 
out to have been false.160 The availability of corroborating evidence might help explain why fewer than half of DNA 
exonerees even raised a claim contesting the sufficiency of evidence.161 Albeit wrong, the evidence in these cases appeared to 
be compelling to appellate judges, as only one of the sixty innocent convicts received relief on this ground.162 

  

*182 G. Investigation Opacity 

Another systemic problem that hinders the assessment of evidence is that factfinders are largely uninformed, or ill-informed, 
about the manner in which the evidence was collected. As mentioned, one of the distinctive features of criminal 
investigations is that erroneous testimony can be induced by the investigative procedures themselves. Notably, 
misidentifications can be caused by poorly performed lineups, event memory errors can be triggered by suggestive 
questioning, and false confessions can be generated by investigative tactics.163 Factfinders would gain much by being able to 
compare witnesses’ courtroom testimony with the exact statements they initially gave the police. It would also be helpful to 
provide factfinders with a complete record of the investigative procedures used to elicit their testimony, such as the precise 
manner in which the lineup was conducted, the verbatim wording of the interview, and the pressures applied in the 
interrogation room. 
  
This information is typically unavailable to the factfinder, as the investigative process is rarely recorded. By their own 
admission, thirty-three percent of lineup administrators fail to keep any written reports of the lineups, and twenty-seven 
percent do not bother to keep a photographic record of the procedures.164 Indeed, in about one-half of the eyewitness 
identification cases that have reached the Supreme Court, the Court noted the incompleteness of the record of the procedure 
(yet invariably upheld the identifications with little concern for the missing information).165 Due to the limitations of memory, 
recalling every detail from a comprehensive investigation is simply impossible. The research shows that investigators forget 
much of the relevant information before the interview is over,166 and there is little *183 reason to believe that witnesses will 
remember much more. This is particularly true when the inducing influences are conveyed by means of barely noticeable 
communications, such as slight variations in the instructions given at the lineup or subtle phraseology of questions. 
  
Still, detectives routinely testify about investigative procedures, oftentimes in great detail. The concern is that this testimony 
is likely to be wanting due to the detectives’ limited memory of the precise details, and to be skewed by the motivation to 
depict one’s investigative work as professional and trustworthy. On the stand, detectives habitually deny influencing the 
witnesses’ responses. In some instances, the denials are genuine, because the detective did not engage in any behavior that 
would induce error, was not aware that her conduct influenced the witness’s response, or had simply forgotten what exactly 
she said or did. In other cases, detectives lie outright about their conduct, a practice known as testilying.167 Regardless of the 
source of the detective’s denial, it regularly contradicts the defendant’s account. This happens most frequently in the context 
of interrogations which, despite their potential impact on the verdict, are one of the most obscure facets of the investigatory 
process. With no verifiable record in hand, these contradictory testimonies turn into swearing contests between police officers 
and defendants. Usually, the former come out ahead. 
  
The unavailability of the investigative record deprives jurors of a valuable means of ascertaining the accuracy of testimony. 
With only incomplete and oftentimes biased information at their disposal, jurors are left with little choice but to trust or 
distrust the evidence blindly, or resort to superficial and often misleading features, such as the witness’s confidence and 
demeanor. 
  

*184 II. Non-Evidential Influences 
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The preceding Part of this Article examined how the determination of the facts can be hindered by difficulties in drawing 
inferences from the testimony that is commonly presented at criminal trials. This Part focuses on non-evidential aspects of 
the adjudicatory process that compound these difficulties and pose additional threats to the integrity of criminal verdicts. 
  
Deciding criminal verdicts in difficult cases can be a most taxing mental task, and the courtroom is hardly the ideal 
environment for rational, astute, levelheaded decisionmaking. Jurors are presented with a cacophony of ambiguous, 
conflicting, and incommensurable evidence, all driven through the polarizing force fields of adversarial advocacy. The 
evidence consists of unknown quantities of truth, errors, exaggerations, red herrings, and outright lies. Throughout the 
process, skilled attorneys inform, woo, and sometimes manipulate jurors, appealing to them with a panoply of persuasive 
efforts, rational and otherwise. The entire experience is often steeped in emotional pulls such as empathy and sadness, and 
sometimes also disgust, disdain, and vengefulness. Having to decide criminal verdicts in contested cases can be a source of 
stress for jurors.168 

  
The law’s concomitant commitment to rational inferences and its susceptibility to biasing influences evoke a body of 
research on dual-process theories, which distinguish between two general types of cognitive processing. The loose assortment 
of processes dubbed System I are typically holistic, associationistic, crude, and superficial. They are often driven by emotion, 
motivation, affect, effort-minimization, and closure-seeking. System II processing is purportedly analytical, thorough, and 
rational.169 While some researchers have maintained that the systems operate mostly separately from one another,170 or *185 
that System II corrects and overrides System I,171 the emerging view is that the operations of the two systems are not so 
distinct. In particular, System I processing can play a decisive role in System II processing.172 In other words, analytic 
thinking is susceptible to being skewed by superficial heuristic processing.173 

  
In the context of deciding criminal trials, the concern is that the avowed rational drawing of inferences will be swayed by a 
variety of biasing factors. As the biasing factors are generally unrelated to the defendant’s actual guilt, any influence they 
bear on the verdict has the potential to distort the case’s outcome. There is good reason to believe that competent attorneys 
are familiar with the biasing potential of these factors, even if implicitly so. These factors are routinely deployed by dueling 
attorneys in the hope of winning the adversarial contest. Cases that lend themselves to inculpating System I factors are more 
likely to command a harsh plea bargain, and, if tried, are most likely to be won. By the same token, cases that lend 
themselves to exculpating System I factors are more likely to be dismissed or to result in acquittal, again, irrespective of the 
defendant’s guilt. 
  
Both experimental and archival data show that decisions are least susceptible to biasing factors when the evidence is strong, 
one way or the other. The process becomes most vulnerable to bias when the decision is close, that is, when the evidence 
does not afford a clear determination of the facts.174 Many cases that go to trial lack such clarity. 
  

*186 A. Courtroom Persuasion 

At bottom, the trial consists of attorneys’ attempts at persuading factfinders to believe and endorse their side of the case. As 
such, litigation is an inescapably persuasive endeavor. According to a prominent dual-process theory of persuasion, people 
can be convinced by means of the central route of persuasion, which resembles System II processing. This method 
emphasizes systematic and deliberative communication, and it relies on the presentation of facts and rationally drawn 
inferences. Alternatively, people can be persuaded through heuristic routes, which map onto System I processing. These 
methods of persuasion include superficial associations, similarities, metaphors, emotional appeals, and narratives.175 The 
research indicates that persuasion can be dominated by heuristic modes of communication, which means that factfinders 
stand to be persuaded by superficial cues rather than by analytic inferences drawn from the evidence.176 

  
The most ubiquitous form of persuasion is storytelling. Narratives, more so than isolated facts, have the power to mentally 
transport the audience, temporarily altering their normal emotional and cognitive reactions to the information presented. By 
partly neutralizing the recipients’ critical evaluation, the storyteller makes possible the acceptance of accounts that might 
otherwise have been rejected.177 A series of studies by Nancy Pennington and Reid Hastie shows that jurors naturally fit trial 
information into story-like formats. People are found to make sense of complicated evidence sets by constructing narratives 
that are formed around intuitive and familiar schemas or scripts of human action.178 Thus, evidence that *187 lends itself to 
the story format is more likely to be presented at trial and to convince a jury.179 There is nothing inherently counternormative 
about the impact of narratives on courtroom persuasion, nor could one imagine how evidence would be presented without 
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resorting to a narrative of one sort or another. There is also reason to believe that, in reality, truthful evidence is more likely 
to produce a good narrative than untruthful evidence. Still, there is a danger that factual inferences will be swamped by the 
narrative force of a case, as well as by the persuasiveness of the witnesses and attorneys who deliver it. 
  
There are more serious concerns than mere storytelling. Research shows that persuasion is affected by a host of heuristic 
routes to persuasion, such as the use of emotional appeals,180 metaphors,181 irony,182 rhetorical questions,183 and humor and 
ridicule.184 Persuasion is affected also by the listeners’ characteristics, such as attitudes and group membership,185 their 
affective states,186 and confidence.187 People have been found to place greater weight on anecdotal and personal experiences 
than on more reliable sources of *188 information.188 People are also affected by the medium through which visual 
information is communicated, such as video, color photography, or text,189 as well as by the likeability of the speaker.190 

  
It is hardly surprising to find that adversarial attorneys are tempted to put these heuristic forms of persuasion to use. A brief 
glance at conventional trial advocacy manuals and professional education materials reveals how seriously lawyers take 
heuristic persuasion. For illustration, lawyers are advised to dress properly, maintain an appearance of absolute sincerity, 
entertain the jurors, tell them a story, be brief, keep a distance from the jury box, and, tellingly, not sound like a lawyer.191 
Another manual instructs lawyers to “be good,” appear confident, maintain eye contact with the jury, dress to suit the jury’s 
taste, and vary the tone, volume, and modulation of speech.192 Titles of mainstream training manuals include Theater Tips and 
Strategies for Jury Trials and What Can Lawyers Learn From Actors?193 Some lawyers undergo therapy in the hope of 
connecting better with jurors.194 The potential for exploiting heuristic persuasion is one of the driving forces behind the 
emergence of the trial consulting industry. The trade association’s July 2008 newsletter offered lawyers advice on courtroom 
techniques, such as *189 developing easy and memorable themes, preparing compelling visual aids, and using religion 
effectively in the courtroom.195 

  

B. Exposure to Impermissible Information 

A key feature of the Anglo-American trial is that the verdict ought to be based on the evidence admitted at trial. Information 
that was not admitted as evidence ought not to affect the decision.196 This expectation might be jeopardized by the fact that 
jurors are often exposed to extra-evidential information. This information often comes from media reports, most of which 
originate from the police, but it can also stem from questioning during jury selection, utterances by witnesses, statements by 
lawyers, or courtroom gossip. 
  
The potential effect of pretrial publicity has been observed in the laboratory as well as in the field. Field studies have found 
that prospective jurors’ belief in the defendants’ guilt was positively related to their exposure to information about the 
cases.197 The study of 179 Indiana trials revealed a significant correlation between exposure to pretrial publicity and the 
verdicts rendered.198 The presence and impact of pretrial publicity is bound to be strongest in high profile crimes, especially in 
small communities. In one notable case, a poll conducted by an Oklahoma City television station found that before any 
evidence was presented in court against a murder suspect, sixty-eight percent of the viewers voted that he was guilty. The 
defendant was convicted and sentenced to death, only to be exonerated by DNA ten years later.199 

  
*190 Experimental research indicates that extra-evidential information can readily seep into the decisionmaking process and 
sway the verdict. Conviction rates have been found to rise after jurors have been exposed to inadmissible newspaper items 
that linked a defendant’s gun to the murder,200 reported on the defendant’s prior suspicious conduct,201 described the suspect as 
a friendless bully,202 and provided information about an argument between the defendant and the victim on the day of her 
death.203 A meta-analysis of forty-four empirical tests involving more than 5,000 participants resulted in an overall increase of 
conviction rate of sixteen percent due to pretrial publicity. The effects are strongest in studies conducted under more realistic 
conditions.204 Presenting extra-evidential information in a graphical manner (on video) led to stronger biasing effects than less 
graphic presentations (in print).205 

  
One explanation for the impact of pretrial publicity is that jurors cannot always recall whether a particular fact was presented 
at trial or was conveyed by an extra-evidential source.206 Another explanation is that, in striving to reach a result that seems 
just, jurors use any information they deem probative, regardless of whether it was admitted into evidence. In some instances, 
judges seek to counter the effects of pretrial publicity by instructing the jurors to ignore it. The *191 effectiveness of these 
admonitions has been challenged by a sizeable body of experimental research.207 
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C. Emotional Arousal 

The tension between the law’s aspiration to analytical processing of evidence and the potential biasing effects of System I 
factors is perhaps most pronounced when it comes to making decisions that are emotionally charged.208 Given the ubiquity 
and inextricability of emotion in everyday judgments, it would be impractical and arguably inadvisable to try to rid the 
decisionmaking of all emotion. The situation gets more complicated when it comes to intense emotions. Heinous crimes, for 
example, tend to arouse high levels of anger, disgust, outrage, and indignation.209 Social-psychological studies find that the 
arousal of anger bears profound effects on judgments of other people. Angry observers are more likely to attribute blame to 
the person being judged, to perceive her conduct as intentional, to lower the required threshold of evidence, and to neglect 
alternative explanations and mitigating circumstances.210 Anger has also been found to increase the reliance on stereotypes,211 
the desire *192 for retaliation,212 and the motivation to take action to remedy the transgression.213 It is important to note that 
anger is a mood state, and its effects are not readily containable. In these studies, the state of anger affected judgments of 
people who were not related in any way to the event that triggered the anger. 
  
The effects of anger were found also in studies that simulated legal decisionmaking. One study found that presenting 
simulated jurors with gruesome photographs of a stabbed murder victim led to an arousal of negative emotions-- including 
feeling anxious, anguished, disturbed, and shocked--which resulted in a doubling of the conviction rate.214 Similar findings 
were made in studies that contained presentations of severe brutality and mutilation.215 Importantly, in these studies, the issue 
in question was the identity of the perpetrator, which means that the heinousness of the act was entirely irrelevant and 
nondiagnostic to deciding the verdict.216 In evidence law terminology, the heinous evidence bore a strong prejudicial effect 
while providing no probative value.217 Gruesome *193 evidence has been employed successfully in the prosecution of 
innocent defendants.218 

  

D. Racial Prejudice 

Another threat to the integrity of the factfinding process stems from reliance on racial stereotypes. Given that prejudiced 
groups are subject to discrimination in various walks of life,219 it would not be surprising to find that they were also treated 
disparately by the criminal justice system. The research shows that racial bias influences conviction rates when the crime 
charged is typical of the stereotype of the defendant’s group. For example, white defendants are more likely to be found 
guilty than black defendants for embezzlement, but the reverse is true for auto theft and burglary. The research shows that the 
congruence between the crime and the stereotype leads to more superficial and confirmatory searches for information 
regarding the defendant’s guilt, to attributions of the criminal behavior to the internal personality of the defendant, and to 
higher predictions of future criminal behavior.220 

  
These experimental results are consistent with data from the DNA exonerations, which come predominantly from convictions 
for rape, perhaps the most stereotypical of crimes. While seventy-three percent of the first 200 DNA exonerees convicted for 
rape were minorities, the overall proportion of minorities amongst people *194 convicted for rape is about half of that.221 This 
pattern is particularly pronounced in cases where the victims are white. Although only fewer than one in six rapes perpetrated 
against white women are committed by black men,222 almost half of the people exonerated of rape by DNA testing were 
convicted for cross-racial rape, mostly black men charged with assaulting white women.223 

  
Racial effects are observed also in the meting out of punishments, especially in the context of death sentencing. Archival data 
show that black defendants who killed white victims are more likely to be sentenced to death than any other racial 
combination.224 It is also noteworthy that some black defendants are punished more harshly than others. Specifically, 
experiments show that black defendants with distinct Afrocentric facial features--notably, a broad nose, thick lips, and dark 
skin--are judged more harshly than black people who appear less stereotypically African.225 This finding is *195 manifested 
in archival data of prison sentencing,226 and even in death penalty sentencing.227 

  

E. The Coherence Effect 

One of the distinctive features of difficult cases is that they entail drawing inferences from multiple evidence items, all of 
which need to be integrated into a singular factual assessment and converted into a binary verdict choice. This task is no light 
matter given the sheer volume, uncertainty, incommensurability, and conflict among of the evidence presented. For 
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illustration, an analysis of the evidence presented in the trial of Sacco and Vanzetti identified more than 300 facts and 
propositions.228 

  
The integration of evidence in complex decision tasks is the subject of a body of research on the coherence effect. This basic 
psychological research program can be encapsulated by the Gestaltian notion that what goes together, must fit together. The 
research indicates that decisions are made effectively and comfortably when they are derived from coherent mental models of 
the case at hand.229 A mental model is deemed coherent when the conclusion is strongly supported by the bulk of the 
evidence, with only weak evidence or none at all supporting the contrary conclusion.230 The cognitive system *196 stamps out 
complexity and decisional conflict by imposing coherence on the mental model of the task. Over the course of the 
decisionmaking process, the mental representation of the facts undergoes gradual change, from the initial state of complexity 
towards an ultimate state of coherence with the emerging conclusion. As the conclusion emerges--whether conviction or 
acquittal--the decisionmaker experiences the supporting evidence as stronger and more probative, while the contrary evidence 
wanes. The generation of coherence is driven by a bidirectional process of reasoning: just as the facts guide the choice of the 
preferred conclusion, the emergence of that conclusion radiates backwards and reshapes the facts to become more coherent 
with it. These coherence shifts, which occur primarily beneath the level of conscious awareness, serve to spread apart the 
available conclusions, leading to the dominance of one conclusion over the other, thus enabling a confident decision.231 While 
this effect is adaptive, it must be appreciated that the forcefulness of the evidence sets on which decisions are made is, to 
some degree, an artifact of the cognitive system rather than an objective assessment of the case at hand. In other words, 
successful decisionmaking entails a certain distortion of the evidence. 
  
One important feature of the coherent effect is the spreading apart of the mental model of the case, that is, the bolstering of 
the evidence that supports one verdict and the weakening of the evidence that supports the opposite verdict. This polarization 
has the potential *197 to sway the verdict, especially when the decisionmaker is inclined towards voting to convict. First, the 
spreading apart of the evidence entails a substantial relegation of one subset of evidence items, namely, the evidence that is 
inconsistent with the emerging verdict.232 When a juror leans towards conviction, the relegation of inconsistent evidence will 
amount to a reduction in the strength of the exculpating evidence, which might otherwise have given rise to a reasonable 
doubt. In other words, the coherence effect can turn a reasonable doubt into a negligible one. Second, the coherence effect 
results also in high levels of confidence, even when the evidence itself was initially ambiguous and complex.233 Confidence 
levels have been found to be correlated with the magnitude of the coherence shifts: the greater the spreading apart of the 
evidence, the higher the confidence.234 It is not hard to see how this can undermine the effect of the heightened standard of 
proof: confidence inflation can boost a mere leaning towards conviction up to a highly confident judgment of guilt that 
surpasses the requisite threshold for conviction.235 

  
A second important feature of this cognitive phenomenon is the non-independence of evidence items. In principle, the 
probativeness of each evidence item ought to be based on its inherent value, and not to be influenced by other factors on 
which it is not logically dependent. Inferences are deemed to proceed exclusively unidirectionally, from evidence to verdicts. 
The research, however, demonstrates that the evidence items become intertwined with the larger task through bidirectional 
links to form a Gestaltian structure. As a result, the evaluation of the evidence shifts towards a state of coherence with the 
larger scheme of things. 
  
The non-independence of evidence is manifested most clearly by studies that show that evidence can be distorted by means 
of backward reasoning, from the outcome back to the evidence. *198 Specifically, bad outcomes lead people to interpret 
ambiguous evidence as more adverse,236 and the motivation to reach a particular outcome results in corresponding distortions 
of the evidence.237 Evidence is likewise influenced by the other evidence in the case, absent any rational connection between 
the items. Thus, adding a piece of probative information can sway the decision and all other evidence items to cohere with 
it.238 This nonnormative phenomenon was observed also incidentally in a number of experiments that found that the evidence 
for one side can be affected by evidence presented by the opposing side. Studies have found that including trivial details in 
one witness’s testimony leads to decreases in the perceived believability of opposing witnesses,239 disproving irrelevant 
details in a witness’s testimony results in increases in the credibility of opposing witnesses,240 and increasing the confidence 
of a prosecution eyewitness leads to a weakening of the credibility of the defense alibi evidence.241 

  
By the same token, the coherence effect makes evidence appear to be more consistent with other evidence items supporting 
the same side. For example, simulated jurors were more likely to determine that an ambiguous composite drawing resembled 
the defendant after learning of other inculpating evidence against him,242 and discrediting an evidence item weakened the 
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strength of other evidence supporting the same side.243 It should be noted that the impact of the coherence *199 effect is not 
limited to the decisionmaking phase. It can also result in distortions of the witnesses’ perception of the criminal event and the 
investigators’ conclusions.244 

  
The non-independence phenomenon contributes to our understanding of the contaminating effect of extra-evidential 
information, such as pretrial publicity and innuendo. The effect of adding one piece of information to all other evidence items 
was observed incidentally in a number of studies. Informing jurors that the defendant in a murder trial was a friendless bully 
resulted in more inculpatory interpretations of the testimony of the patrol officer, the coroner, the victim’s father, and the 
social worker.245 Informing jurors of a wiretapped conversation of the defendant incriminating himself led to more inculpatory 
interpretations of testimony from the other witnesses.246 Similar effects were observed when jurors were exposed to the 
defendant’s prior criminal record.247 The coherence effect might also help explain why judicial admonitions to disregard 
extra-evidential information are oftentimes futile. Even if people could obey instructions to disregard the information--in 
itself a difficult feat248--the biasing effect of the exposure on the other, legitimate evidence items is bound to be harder to 
reverse. 
  

*200 III. Towards Diagnosticity 

A. Limited Diagnosticity 

The research discussed in the previous two parts exposed problems with the adjudicative process’s diagnosticity. Part I 
revealed that factfinders are likely to encounter considerable difficulties in deciphering the types of testimony typically 
presented in criminal trials. People are prone to overbelieve eyewitness identifications, are not adequately sensitive to the 
factors that hinder identifications, and place too much trust in the witnesses’ frequently miscalibrated confidence. 
Assessments of people’s memories for events tend to rely on cues that are only weakly diagnostic of accuracy. Reliance on 
poorly diagnostic cues also plagues assessments of the validity of suspects’ confessions. Alibi evidence can often be 
misleading, as even for innocent suspects, alibis are difficult to produce, often incorrect, hard to corroborate, and readily 
disbelieved. The research finds also that the widespread practice of attempting to judge the truthfulness of testimony from the 
witness’s demeanor is largely baseless. To complicate matters, the apparent corroboration within large sets of evidence might 
be no more than an artifact of the process by which evidence is accumulated in the investigatory phase. The factfinding task 
is crippled also by the paucity of the investigative record, which deprives factfinders of information that could help assess the 
reliability of the testimony. Furthermore, factfinders are provided only with synthesized testimony, which is the product of 
memories that have decayed and likely also been contaminated over the course of the investigation and the pretrial process. 
The evidence has typically undergone editing, embellishment, and alterations, and has been gutted of traces of accuracy. 
  
Part II examined non-evidential features of the criminal decisionmaking process that have the potential to interfere with the 
factfinding task. Human judgment is susceptible to various forms of courtroom advocacy, including compelling narrative 
structures and superficial forms of persuasion. Jurors’ judgment can be swayed by information that is inadmissible as 
evidence but was nonetheless communicated to the jurors, by the emotional arousal that follows exposure to heinous 
evidence, and by prejudice pertaining to the race of the defendant or the victim. Finally, the evaluation of evidence can be 
distorted by the cognitive process itself, namely, the coherence effect. Overall, the limited diagnosticity of the process is 
exacerbated by the fact that people tend to overestimate their performance on the *201 tasks discussed in Part I, and to 
underestimate their susceptibility to the threats discussed in Part II. 
  
These findings call into question two claims that proponents draw from research data in defense of the process. Proponents 
point to the well-established finding that judges and juries tend to agree on verdicts in about three-quarters of the cases.249 
While this agreement is germane to the debate comparing the performance of juries and judges, it hardly speaks to the actual 
diagnosticity of either one. The research gives reason to believe that when faced with the same trial evidence, judges and 
jurors will encounter similar difficulties in discerning the facts and will thus produce similar verdict patterns. 
  
Proponents also stress that the strength of the evidence plays a major role in determining verdicts. That claim too is supported 
by the experimental research,250 as well as by field data.251 The fact that the correlations between the inculpating evidence and 
conviction rates are statistically significant is indeed encouraging. Yet, their strength gives reason for pause. In contexts 
where there is no reason to expect any relationship between two variables--say, between eating broccoli and academic 
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performance--even a weak correlation would be considered a promising finding. The same cannot be said for contexts *202 
where a powerful relationship is prescribed and expected in the first place. Given the adjudicative process’s steadfast 
commitment to reliance on trial evidence and its commitment to high rates of accuracy, it is troubling to find that half or 
more of the variance in verdicts cannot be explained by the strength of the evidence.252 There is reason to suspect that the 
unexplainable variance can be attributed at least in part to the factors discussed in Part II above.253 

  
One possible objection to this critique is that much of the research cited in this Article is confined to human performance in 
de-contextualized circumstances that fail to capture the potential for accuracy afforded by the legal procedure. Criminal 
factfinding might prove to be more diagnostic once embedded in the safeguards designed to correct for error and bias. These 
include cross-examination, jury instructions, jurors’ assurances of impartiality, the prosecution’s heightened burdens, jury 
deliberation, and judicial review by appellate and postconviction proceedings. A thorough discussion of this objection 
extends beyond the scope of this Article. Elsewhere, I analyze the research pertaining to the effectiveness of these safeguards 
and find that they bear mixed and weak effects. To a limited extent, the measures do improve the performance of the process, 
but, under a wide range of circumstances, they are ineffective and can even be detrimental to its diagnosticity.254 

  
In sum, criminal verdicts are determined to a large degree at the investigative phase, with the trial serving primarily as a ritual 
*203 that delivers more symbolic than real value.255 Given the widespread trust placed in its verdicts,256 the trial can be 
characterized as pseudo-diagnostic.257 

  
The remainder of this Article deals with enhancing the diagnosticity of the criminal justice process.258 First, however, it is 
imperative to examine two interrelated conceptual issues that serve to maintain criminal adjudication in its current form 
despite its limited diagnosticity: the relegation of factual accuracy and the denial of the process’s shortcomings. The 
prospects of reform are to a large extent contingent on the prospects of altering these mindsets. Finally, I suggest practical 
measures that have the potential to improve the performance of the process. 
  

*204 B. The Relegation of Factual Accuracy 

One of the most complicated and underappreciated features of the criminal justice process is the low value it assigns to the 
accuracy of its factual determinations--or, in legal parlance, the finding of truth. It would be naïve to suggest that determining 
facts--namely, who committed which crime--is the single desideratum of the criminal justice system. The process must fulfill 
a broader array of objectives, which include promoting the public’s acceptance of verdicts, expressing society’s values, 
asserting the authoritative power of the state, bringing closure to victims, and finalizing disputes.259 The process must also 
comport with a number of constraints, such as expedience, cost-effectiveness, and timeliness, all the while protecting the 
privacy and autonomy interests of the people involved. A key challenge facing any criminal justice system is how to balance 
between and among the search for truth and these competing objectives and constraints.260 

  
The framework that has been adopted by the U.S. criminal legal system to resolve these tensions centers on the preeminence 
of procedure. Notwithstanding occasional pronouncements of the importance of finding the truth,261 that goal is effectively 
eclipsed by the prescribed procedural regime. This subversion of ends by means is punctuated by the fact that defendants are 
promised certain constitutional protections and procedural rights, not accurate outcomes.262 The legal regime is preoccupied 
with regulating issues *205 such as search and seizure, confrontation of witnesses, self-incrimination, legal representation, 
the right to a jury trial, and jury selection--all of which bear nonobvious and even negative effects on the accuracy of the 
verdicts.263 The preeminence of procedural rights is epitomized in Herbert Packer’s influential Two Models of the Criminal 
Process. Notably, the pro-defendant Due Process Model is concerned primarily with protecting the defendant’s right to a fair 
procedure.264 To a large extent, the procedures themselves have become the ultimate value of the process,265 with fairness 
serving as its guiding principle. Yet, fairness is not deemed to stand for the substantive principle that people ought to get 
what they deserve. Rather, it serves as a mechanical device for balancing out the litigants’ perceived advantages in the 
adversarial contest. The process is deemed fair if the playing field is roughly level,266 with little regard to what actually 
transpires on it.267 

  
The relegation of factual accuracy manifests itself throughout the criminal justice process. Investigative procedures vary *206 
considerably among law enforcement departments, are conducted with little regard to scientific research, and often fall short 
of best-practices.268 Commonly used forensic sciences lack a verifiable scientific basis, and are often misused and 
misrepresented in court.269 The place of accuracy is especially obscure and perplexing at the pinnacle of the process--the 
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jury’s decisionmaking. Jurors are required only to issue a general verdict,270 are not expected to provide any reasons, and are 
generally unaccountable for their decisions.271 Moreover, Federal Rule of Evidence 606(b) shrouds the deliberation process 
with a veil of secrecy by barring jurors from testifying about how the decision was reached and what transpired in the 
deliberation room.272 Yet the system reserves the factfinding task exclusively to the proverbial province of the jury and guards 
that dominion jealously.273 

  
*207 Following the trial, convicted defendants face substantial barriers to obtaining meaningful appellate and collateral 
review of trial court verdicts. Access to reviewing courts is limited by intricate statutory and judicially created procedural 
conditions, including filing deadlines, contemporaneous objection at trial, narrow categories of cognizable claims, and 
exhaustion of claims.274 Reviewing courts generally refrain from conducting evidentiary hearings and impose stringent 
thresholds for intervention.275 Finally, cases with lingering doubts are often punted to the executive branch,276 for whom the 
political costs of freeing convicted inmates--even ones who are most likely innocent--is particularly high.277 

  
The relegation of factual accuracy and low regard for claims of innocence are most jarring in the jurisprudence of the 
Supreme Court, which not only forges the law, but also fosters the ethos that envelopes the system. Most bewildering is that 
the Court has yet to resolve its doubts whether the Constitution affords a freestanding claim of actual innocence to capital 
defendants who can provide a “truly persuasive” demonstration of innocence.278 Justice Scalia recently reminded us that 
“[t]his Court has never held that the Constitution forbids the execution of a convicted defendant who has had a full and fair 
trial but is later able to convince a habeas court that he is ‘actually’ innocent.”279 Even if the Court were to recognize such a 
right, it would *208 likely not be made available to noncapital defendants, many of whom spend decades or their entire lives 
in prison. 
  
The Court has placed defendants at an informational disadvantage by providing them with a limited right to prosecutorial 
disclosure of potentially exculpating evidence.280 Oddly, criminal defendants are entitled to considerably less information 
about the evidence poised to deprive them of their liberty than are litigants in simple contract or tort proceedings.281 The right 
to disclosure of exculpatory evidence is even weaker in the widespread domain of plea negotiations.282 As a result, the 
majority of felony convictions follow agreements that are often based on stark information asymmetries. Further, the Court 
has denied convicted inmates access to the state’s evidence to conduct DNA testing for the purpose of substantiating a claim 
of innocence.283 

  
The Court has condoned the admission of evidence of questionable reliability, in particular suggestive identification 
procedures and dubious confessions.284 This approach is intertwined with a relegation of the significance of evidence, as 
manifested in the important decision of Manson v. Brathwaite: 

It is part of our adversary system that we accept at trial much evidence that has strong elements of 
untrustworthiness . . . . While identification testimony is significant *209 evidence, such testimony is still only 
evidence, and, unlike the presence of counsel, is not a factor that goes to the very heart--the ‘integrity’--of the 
adversary process.285 

  
  
The Court’s low concern for the prospect of factual innocence seeps through the values that inform its decisions. For 
example, in the Herrera opinion, the Court expressed its concern over “the very disruptive effect that entertaining claims of 
actual innocence would have on the need for finality in capital cases.”286 In permitting an eyewitness identification that was 
obtained from a suggestive lineup, the Court described the exclusion of the identification as a “Draconian sanction” to the 
prosecution, while making light of the risk that a misidentification posed to the defendant.287 In denying the right to disclosure 
of exculpatory impeachment evidence during plea negotiations, the Court stated that such a constitutional obligation could 
“seriously interfere with the Government’s interest in securing those guilty pleas . . . and the efficient administration of 
justice.”288 In denying an evidentiary hearing to investigate allegations that members of a jury consumed large amounts of 
alcohol and drugs during a trial, the Court prioritized the interests of finality, frank deliberation (ignoring the risk of 
excessive frankness), and, oddly, the public’s trust in the system.289 

  
The Court’s attitude towards the value of factual accuracy is likely to foster a sense of skepticism among detectives, lawyers, 
and even judges, whose incentives are not always aligned with truth seeking in the first place. As proponents are quick to 
explain, the trial is not concerned with what actually happened at the crime scene, but with what can be proved in court. In 
the practitioners’ universe, the currency of testimony is measured not by its correspondence with the truth, but by the muscle 
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it provides in the adversarial contest. A positive identification by a confident eyewitness, for example, is a powerful 
prosecutorial weapon, regardless of any doubts about its accuracy or the source of its accompanying confidence. This 
atmosphere of evidence-skepticism is particularly corrosive in adversarial contexts.290 There is reason to believe that the 
skepticism *210 also affects juror decisionmaking. On occasion, juries appear to doubt seemingly reliable and compelling 
evidence and thus arrive at questionable acquittals.291 

  
Not surprisingly, the Court’s attitude also infuses the scholarly debate and legal pedagogy. Constitutional procedural rights 
dominate the content of leading American criminal procedure casebooks, with only a small fraction of the curriculum 
devoted to the question of accuracy. Notably, a substantial share of criminal procedure education and discourse focuses on 
the search and seizure doctrine which, by its nature, thwarts accuracy and works mostly to benefit guilty defendants.292 

  

C. The Denial of Error 

It is noteworthy that despite the pervasive relegation of the correct determination of facts, proponents of the criminal justice 
process swear by the accuracy of its outcomes.293 Proponents seem to believe in a convenient confluence, by which adherence 
to the procedural safeguards leads to factually correct outcomes.294 As noted by an English jurist, the jury’s “verdict does pass 
for truth.”295 Justice *211 O’Connor stated that a person cannot be legally or factually innocent if he was awarded the 
constitutional protections and found guilty by a jury of his peers.296 This widespread faith was famously captured by Judge 
Learned Hand’s assurance that, while the criminal justice system had always been “haunted by the ghost of the innocent man 
convicted,” that concern was merely “an unreal dream.”297 The denial of error is shared also by law enforcement officials who 
operate the system on a daily basis. A majority of surveyed police chiefs, prosecutors, and trial judges insist that mistaken 
verdicts never occur or occur only at an infinitesimal rate, at least within their jurisdictions.298 

  
The underpinning of the Court’s faith in the accuracy of the process is its unwavering faith in the sagacious abilities of the 
factfinders to discern the truth. In explaining the liberal admission of dubious evidence, the Court recites its trust in “the good 
sense and judgment of American juries,”299 and also extends that trust to cases where the underlying evidence is itself 
unreliable.300 The Court has stated, “A fundamental premise of our criminal trial system is that ‘the jury is the lie detector.”’301 
One sitting judge has opined that “[t]here is something almost mystical in [the jury’s] collective ability to find the truth about 
a case.”302 As mentioned above, prominent scholars exhibit a similarly sanguine view of the factfinding capacity of juries.303 

  
The proclaimed trust in the performance of the process intensifies in the face of challenges to the system’s legitimacy. For 
*212 example, in a polemical opinion in the death penalty case of Kansas v. Marsh, Justice Scalia dismissed wrongful 
convictions as an “insignificant minimum,”304 and stated mystifyingly that their exposure is a testament not to the process’s 
failure, “but its success.”305 The defensiveness becomes particularly pointed when the adversarial system is compared 
unfavorably to the continental inquisitorial system, with its explicit commitment to the discovery of truth.306 These critiques 
are typically met with manifestations of legal nationalism,307 consisting of a fervent defense of the American system and 
counter-criticisms of the inquisitorial framework.308 In that same opinion, Justice Scalia lamented that the dissenters’ mere 
mention of the prospect of error will be “trumpeted abroad as vindication” of the criticism of the United States’ criminal 
justice system by “sanctimonious” and “finger-wagg [ing]” nations, which he subsequently identified as members of the 
European Union.309 Rather *213 than foster introspection, these debates appear to have entrenched the system’s aversion to 
acknowledging its deficiencies.310 

  
There is little doubt that this self-assurance in the process’s diagnosticity caters to important psychological and societal 
needs. For one, people tend towards favorable assessments of the prevailing social order, deeming it to be just and 
legitimate.311 The mere notion that the state can wreck the lives of innocent people casts a disconcerting shadow over the 
integrity of the system. More importantly, perceiving oneself as competent and fair is a ubiquitous and powerful personal 
need.312 The prospect of contributing to a wrongful conviction poses a personal threat to the psyche of the people involved in 
its operation. Ironically, the prevalent response to threats of this kind is to deny their existence.313 Thus, rather than address 
the weaknesses of this complex, vulnerable, and yet potentially lethal social process, the criminal justice system comforts 
itself with a palliative insistence on its infallibility. To paraphrase Justice Jackson, the system is entrusted with dispensing the 
state’s punitive powers not because it is infallible; it deems itself infallible because of the powers it possesses.314 

  

*214 D. Enhancing the Diagnosticity of the Process 
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The criminal justice system can no longer afford to skirt the issue of factual guilt.315 As a normative matter, one can neither 
justify nor dismiss the risk of wrongful convictions, no matter which other competing objectives might be served by them. 
Convicting a person for a crime he did not commit renders any such objective--the public’s acceptance of the verdict, the 
assertion of the state’s authority, and the expression of society’s values--a vacuous, even cynical, exercise of power. Before 
being subjected to the state’s punitive powers, people deserve more than procedural rights; they deserve to be proven guilty 
beyond a reasonable doubt by a system that is deeply committed to getting the facts right. In the majority of criminal cases, 
verdicts consist of little more than factual determinations and as such, they are essentially extrapolations from the evidence 
presented at trial. Thus, the criminal justice system must abandon the view that evidence “is still only evidence,”316 which can 
be readily subsumed to competing considerations. While the Court is correct in stating that evidence does not go to the heart 
of the adversary process,317 it fails to appreciate that evidence is the matter from which criminal verdicts are made. The time is 
ripe for elevating factual accuracy to the preeminent status it deserves. 
  
It is incumbent on the criminal justice system to soften its claim to certitude and to acknowledge the process’s limitations and 
susceptibility to error. Entrusting the vital task of criminal factfinding to the “good sense and judgment of American juries”318 
is indeed an appealing ideal. Still, one cannot ignore the limits of juries’ ability to accurately determine the facts from the 
hodgepodge of truths, errors, biases, and lies presented at trial. Thus, the criminal justice process ought to adopt a more 
realistic approach towards the performance of its factfinders and find ways to make their task more manageable. The fact that 
an appreciable number of wrongful convictions has emerged from under the thick layers of finality suggests that something 
troubling is brewing below the surface of proceduralism. In *215 approaching the question of reform, the discourse must 
transcend the habitual hyper-adversarial mindset that colors all things criminal in shades of pro-prosecution and pro-defense. 
Importantly, reforms should not be designed to reduce the rate of convictions or acquittals across the board, but should be 
targeted as narrowly as possible at wrongful convictions and acquittals.319 

  
A first concrete step towards improving the diagnosticity of the process is to restrict the admissibility of evidence that is 
clouded by serious doubt. Put simply, the evidence admitted at court must be reasonably reliable. This is especially important 
with respect to eyewitness identifications and confessions, two highly persuasive yet frequently unreliable types of evidence. 
This goal can be achieved by tightening the doctrines that are currently used to determine admissibility. Eyewitness 
identifications borne by flawed lineup procedures ought to be ruled inadmissible per se, and the substantive criteria used for 
determining reliability should be based on scientific evidence rather than on judicial intuitions.320 When it comes to admitting 
questionable confessions, courts should resume the examination of their reliability rather than limit the analysis to the 
question of voluntariness. These decisions should also be based on more stringent criteria than the standard of preponderance 
of the evidence that is currently used.321 In short, flawed identifications, *216 unreliable confessions, and other faulty 
evidence ought not to be “customary grist for the jury mill.”322 

  
Second, when needed, factfinders should be aided by expert testimony. As discussed above, lay people are not sufficiently 
familiar with the numerous factors that affect the accuracy of eyewitness identification, memory for the event, confessions, 
and alibi testimony. Instead, people tend to rely on intuitive and often incorrect cues.323 Yet expert testimony is often 
unavailable, as it is deemed inadmissible in many jurisdictions.324 The limited research that tested the impact of expert 
testimony indicates that it tends to increase juror sensitivity to the accuracy of the evidence with few downside effects.325 

  
Third, jurors should be discouraged from attempting to determine the truthfulness of the testimony from the witnesses’ 
demeanor. As mentioned, people generally perform poorly in detecting deceit, with accuracy rates that barely exceed chance 
levels. Yet, a juror’s conclusion that a witness is deceitful is often enough to dismiss her entire testimony, if not that party’s 
case altogether. The danger emanating from erroneous determinations of deceit is exacerbated by the fact that jurors are 
regularly given explicit instructions to make inferences of credibility from the witness’s demeanor. Thus, jury instructions 
should be revised to inform jurors about the peril of deceit detection from demeanor and caution them against attempting to 
engage in that task. While the effects of such an instruction are unknown, it will likely do more good than harm. 
  
Recall that the research found also that the opportunity to observe the communicator does not contribute to the accuracy of 
deceit detection. Reading a transcript of the statement or hearing an audio recording of it has been found to be at least as 
accurate, and even *217 more accurate, than viewing the communicator firsthand. This finding suggests that appellate and 
postconviction judges are in no disadvantage relative to courtroom factfinders when it comes to assessing the veracity of the 
testimony. It follows that this perceived disadvantage ought not to prevent these judges from intervening in factual findings 
made by trial courts. 
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Finally, the most significant contribution to the diagnosticity of the criminal trial entails intervention at the investigative 
process, specifically, by enhancing the transparency of the investigatory process. Greater transparency can be achieved by 
electronically recording investigations and making the record available to all parties. The recording should capture the 
investigations in their entirety, including all lineups, interviews, and interrogations.326 

  
A major benefit of conducting transparent investigations is that they are likely to produce more accurate evidence. The record 
will make available the witness’s original statements, which are usually the most accurate account of the criminal event.327 
Thus, the record will effectively freeze the witness’s statements at their raw state, and thereby minimize the effects of 
memory decay, contamination, and any biases or distortions borne by the investigative and pre-trial processes. This should 
bind witnesses to their original statements, and also reduce the pressure applied on them to alter their testimony.328 

  
*218 The combined effects of greater accuracy and transparency of the evidence should make a profound impact on the legal 
proceedings, starting with the widespread practice of plea bargaining. As mentioned, more than ninety percent of the people 
imprisoned for felony convictions admitted to their guilt in a privately negotiated agreement, rather than being convicted in 
open court.329 One cannot ignore the fact that defendants are forced to make fateful choices based on sparse and uncertain 
evidence, which will likely never be scrutinized.330 Greater transparency should lead prosecutors to offer plea deals that are 
more fair and justified, and enable defendants to better assess their situation before signing off on long terms of 
imprisonment.331 

  
More accurate and transparent testimony will undoubtedly have an auspicious effect on the integrity of the verdicts produced 
at trial. Naturally, factfinders will be in a better position to determine the facts when presented with more accurate accounts 
of the criminal event. Recent studies punctuate the benefit that can be derived from access to the investigative record. Studies 
show that judgments of eyewitness identifications are substantially improved by supplementing the witness’s testimony with 
the speed of her choice at the lineup and her raw confidence. One study found that choices made within ten seconds and 
accompanied by high confidence were considerably more accurate than slow and low confidence choices (eighty-eight versus 
fifty-four percent accuracy).332 Likewise, a large field study conducted in Germany found substantial differences *219 
between witnesses who decided within six seconds and were more than ninety percent confident, and witnesses who were 
slower and less confident (ninety-seven versus thirty-two percent accurate).333 It has also been found that simulated jurors are 
more successful at ascertaining the accuracy of eyewitness identifications when they are shown video recordings of the initial 
interviews with the witnesses and the lineups where they picked out the target. Notably, the study revealed greater 
circumspection in trusting inaccurate witnesses.334 

  
Jurors’ ability to decipher the evidence is likely to be enhanced also by shedding light on the investigative procedures used to 
elicit the testimony. In particular, exposure to the particulars of the investigation should help them determine whether the 
testimony might have been swayed or otherwise biased by the investigation itself. For example, jurors will have much to gain 
from learning whether explicit or implicit suggestions were made at the lineup, leading questions were asked at the interview, 
witnesses experienced pressures to respond in any particular manner, or coercive techniques were deployed in the 
interrogation room. Statements borne by such procedures would be treated with circumspection, while testimony obtained by 
sound procedures would command higher regard.335 More accurate and transparent testimony is expected also to markedly 
improve the manner in which criminal trials are conducted. Greater confidence in the integrity of the evidence should reduce 
the distrust between the adversarial parties and soften the contentiousness of the process. The range of plausible claims will 
be curbed, with the effect of narrowing the opportunities for unjust prosecutions and frivolous *220 defenses. Prosecutors 
would be in a position to pursue strong cases more forcefully, and defense attorneys would be better equipped to defend 
innocent defendants and to pursue valid claims of their clients. The incidence of swearing contests between defendants and 
detectives is likely to decrease, thus averting the need to sort out the murky facts through the costly, cumbersome, and 
imprecise process of litigation.336 In sum, both plea negotiations and trials stand to become more accurate, focused, and less 
contentious, resulting in fewer appeals, habeas proceedings, civil suits, and damage payouts. 
  
To be sure, the recommendation to create investigative records is bound to be met with resistance from some law 
enforcement agencies. The Federal Bureau of Investigation, for example, has steadfastly resisted taping custodial 
interrogations of crime suspects. The Bureau expressed concerns over disclosure of investigative methods, heightened risks 
for witnesses, prohibitive monetary costs, and the suppression of confessions due to failures to record.337 These concerns, 
however, have been largely dispelled by the experience of numerous law enforcement agencies in the handful of states and 
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scores of counties where the practice is currently mandated. The consistent reaction of police personnel and prosecutors in 
these jurisdictions is nothing short of enthusiastic support. Transparency has turned out to be a beneficial tool in the hands of 
law enforcement, even as it continues to receive backing from defense attorneys.338 As stated by a Minnesota law enforcement 
official, the order by the state Supreme Court to tape interrogations was “the best thing we’ve ever had rammed down our 
throats.”339 A survey of 630 active police investigators found that eighty-one percent of the respondents believed that 
interrogations ought to be recorded in full.340 Cost and logistics are hardly a reason to thwart this initiative. Recording *221 
encounters with members of the public is becoming increasingly common, as patrol cars and even individual police officers 
are being equipped with electronic recording devices.341 

  
Critics are likely also to resist sharing investigative recordings with the defense, which would effectively afford defendants 
greater discovery than is currently mandated. A comprehensive debate about the merit of expanded discovery is beyond the 
scope of this discussion.342 It should be noted, however, that here too the resistance to discovery is mostly conjectural and 
unnecessarily apprehensive. A number of states, including Arizona, Colorado, Florida, New Jersey, and North Carolina, have 
implemented liberal discovery, with no apparent regrets. In particular, these jurisdictions have not experienced the much 
feared increase in perjury and witness intimidation.343 

  
While recording investigations is no panacea,344 there is good reason to believe that greater transparency--alongside 
improvements *222 in investigative procedures345--should enhance the integrity of the evidence from which criminal verdicts 
are made. This should make plea negotiations and trials more accurate, focused, and less contentious, thus resulting in fewer 
appellate and habeas proceedings, civil suits, and damage payouts. This state of affairs should increase the prospects of 
determining the culpability of guilty defendants and the innocence of those who committed no crime.346 

  

Conclusion 

The research discussed in this Article leads to the conclusion that the cognitive processing involved in determining the facts 
in difficult criminal cases is more complex, fickle, and vulnerable to manipulation than is generally believed. As a result, the 
adjudicative process falls short of reliably distinguishing between guilty and innocent defendants. Thus, the process fails to 
deliver the level of diagnosticity that befits its epistemic demands and the certitude it proclaims. This shortfall is generally 
ignored or denied by those entrusted with governing the criminal justice system, and is not adequately recognized in the 
scholarly debate. This Article has suggested ways to ameliorate some of the issues identified here. Still, *223 as long as the 
ascertainment of factual truth will remain a human endeavor, the accuracy of criminal verdicts will inevitably be constrained 
by the imperfect human cognition that makes them possible. 
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87 
 

Jennifer L. Tomes & Albert N. Katz, Confidence-Accuracy Relations for Real and Suggested Events, 8 Memory 273, 279 (2000). 
 

88 
 

Tomes and Katz reported an average confidence-accuracy relationship of about 0.61. Id. at 278. Leippe, Manion, and Romanczyk 
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102 
 

To admit a confession before a jury, the prosecution need only show that it was made voluntarily by the deferential standard of 
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were considerably higher than when no confession was presented (nineteen percent). Saul M. Kassin & Holly Sukel, Coerced 
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Confessions, 26 Behav. Sci. & L. 555, 579 (2008); Saul A. Kassin, The Psychology of Confession Evidence, 52 Am. Psychologist 
221, 229 (1997); see also Richard A. Leo & Brittany Liu, What Do Potential Jurors Know About Police Interrogation and 
Techniques and False Confessions?, 27 Behav. Sci. & L. 381, 395-96 (2009). 
 

107 
 

Jeffrey J. Rachlinksi et al., Context Effects in Judicial Decision Making 30 (CELS 2009 4th Annual Conference on Empirical 
Legal Studies Paper, 2009), available at http://ssrn.com/abstract=1443596. 
 

108 
 

The Jurors’ Beliefs Survey mentioned above reveals that people believe that knowledge of nonpublic facts is a strong indicator of 
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Garrett, supra note 109, at 1074. In the case of Bruce Godschalk, the detective insisted in his trial testimony: “Never did I offer 
anything to him.” Leo, supra note 101, at 184. 
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http://www.law.northwestern.edu/wrongfulconvictions/exonerations/wiAverySSummary.html (last visited Nov. 11, 2010). Both 
men were subsequently exonerated on the basis of DNA tests. 
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Eldridge et al., Autobiographical Memory and Daily Schemas at Work, 2 Memory 51, 67 (1994). In an interview conducted four to
five months following a memorable shooting incident, no fewer than ten of the thirteen witnesses failed to recall the month of the 
incident, and only six recalled the day of the week. John C. Yuille & Judith L. Cutshall, A Case Study of Eyewitness Memory of a 
Crime, 71 J. Applied Psychol. 291, 294-96 (1986). 
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See, e.g., Jeffrey A. Gibbons & Charles P. Thompson, Using a Calendar in Event Dating, 15 Applied Cognitive Psychol. 33, 42 
(2001) (discussing the use of calendars in reconstructing events). 
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For example, on a scale of 0 to 10 simulating conditions without witness corroboration, one study found that security camera 
evidence increased the believability of the alibi from 4.79 to 6.97 and reduced the judgments of likelihood of guilt from 5.41 to 
3.35. Olson & Wells, supra note 115, at 167 tbl.2, 169 tbl.3. 
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Tara M. Burke & John W. Turtle, Alibi Evidence in Criminal Investigations and Trials: Psychological and Legal Factors, 1
Canadian J. Police & Security Serv. 286, 288 (2004). 
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Olson & Wells, supra note 115, at 172-75. 
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On a scale from 0 to 10 without corroborating physical evidence, corroboration from a convenience store clerk increased the 
believability of the alibi from 4.79 to 6.63 and reduced the judgments of likelihood of guilt from 5.41 to 3.98. Id. at 167 tbl.2, 169 
tbl.3. 
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One study found a substantial, though not statistically significant, increase in judgments of guilt following a failure to corroborate 
the alibi. Hunter A. McAllister & Norman J. Bregman, Juror Underutilization of Eyewitness Nonidentifications: A Test of the 
Disconfirmed Expectancy Explanation, 19 J. Applied Soc. Psychol. 20, 28 (1989). 
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In one study, the stranger corroborating witness reduced conviction rate from sixty percent to twenty-seven percent, while the alibi 
from a brother-in-law was no different from baseline (fifty-seven percent). Lindsay et al., supra note 41, at 452. Another study 
found that corroboration by the defendant’s girlfriend did not significantly reduce the conviction rate (forty percent versus
thirty-five percent), but the neighbor’s testimony did (16.7 percent). Culhane & Hosch, supra note 51, at 1612; see also Olson & 
Wells, supra note 115, at 172 (showing that, among other things, alibi corroboration from the nonmotivated stranger is seen as 
more credible than corroboration from the nonmotivated familiar other). 
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In a survey of 291 jury-eligible undergraduate students, 81.72 percent of respondents admitted that they would lie to provide a false 
alibi for their spouse. The numbers were high also for siblings (77.73 percent) and best friends (67.34 percent), but not for 
strangers (2.74 percent). Respondents also reported that they expect other people would do the same. Harmon M. Hosch et al., 
Effects of an Alibi Witness’ Relationship to the Defendant on Mock Jurors’ Judgments, Law & Hum. Behav. Online First 5 (Apr. 
22, 2010), http://www.springerlink.com/content/421916501113p2x1/fulltext.pdf. 
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In the case of Ronald Cotton, for example, a number of his family members testified at trial that he was at home on the night of the 
crime. One of the jurors was dismissive of the fact that all the witnesses “said the same thing.” She added: “You knew what the 
next one was going to say after about three or four of them had said that he was on the sofa. So that impressed me as ... that they 
had been rehearsed, like they had been told what to say. Well, to me, that would make one think that somebody is guilty.”
Frontline: What Jennifer Saw (PBS television broadcast Feb. 25, 1997), transcript available at 
http://www.pbs.org/wgbh/pages/frontline/shows/dna/etc/script.html (presenting the viewpoint of jury member Dallas Fry). Cotton 
was exonerated based on a DNA test after serving more than ten years in prison. Id. 
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Determinations of deceit are regularly used to trigger the deployment of intense interrogation methods. See Leo, supra note 111, at 
119-64, 195-236 (reviewing American police interrogation structures and providing examples). 
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United States v. Scheffer, 523 U.S. 303, 313 (1997) (citation omitted). 
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For example, the Massachusetts jury instructions read: “Often it may not be what a witness says, but how he says it that might give 
you a clue whether or not to accept his version of an event as believable. You may consider a witness’s appearance and demeanor 
on the witness stand, his frankness or lack of frankness in testifying, whether his testimony is reasonable or unreasonable, probable 
or improbable.” Mass. Criminal Model Jury Instructions § 2.260 (2009). 
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The Supreme Court has stated that only the courtroom factfinder can “be aware of the variations in demeanor and tone of voice that 
bear so heavily on the listener’s understanding and belief in what is said.” Anderson v. Bessemer City, 470 U.S. 564, 575 (1985). 
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Miron Zuckerman, Bella M. DePaulo & Robert Rosenthal, Verbal and Nonverbal Communication of Deception, 14 Advances 
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Lucy Akehurst et al., Lay Persons’ and Police Officers’ Beliefs Regarding Deceptive Behaviour, 10 Applied Cognitive Psychol. 
461, 464, 468 (1996). 
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Gaze aversion figures prominently in the teaching materials used in police training. See Criminal Interrogation and Confessions, 
supra note 108, at 150-53. Gaze aversion was cited by seventy-eight percent of the students tested and seventy-three percent of the 
professional lie catchers. Aldert Vrij & Gün R. Semin, Lie Experts’ Beliefs About Nonverbal Indicators of Deception, 20 J. 
Nonverbal Behav. 65, 70 (1996). Similar opinions were obtained by Miron Zuckerman et al., Beliefs About Cues Associated with 
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138 
 

Global Deception Research Team, A World of Lies, 37 J. Cross-cultural Psychol. 60, 64-65 (2006). In a follow-up study conducted 
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[hereinafter Bond & DePaulo, Accuracy]. Put differently, determinations of deceit were found to be correct fifty-six percent of the 
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Charles F. Bond, Jr. & Bella M. DePaulo, Individual Differences in Judging Deception: Accuracy and Bias, 134 Pscyhol. Bull. 
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20 Applied Cognitive Psychol. 421, 433-34 (2006). 
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ubiquity of testilying). Renowned criminologist Jerome Skolnick observes that for the police, “lying is a routine way of managing 
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Exposing people to gruesome images has been found to be strongly arousing. Noelle Robertson et al., Vicarious Traumatisation as 
a Consequence of Jury Service, 48 How. J. Crim. Just. 1, 1 (2009). On the relationship among these emotional reactions, see 
Daniel Kahneman & Cass R. Sunstein, Cognitive Psychology of Moral Intuitions, in Neurobiology of Human Values 91, 91-103 
(J.-P. Changeux et al. eds., 2005). 
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(1999); Jennifer S. Lerner et al., Sober Second Thought: The Effects of Accountability, Anger, and Authoritarianism on 
Attributions of Responsibility, 24 Personality & Soc. Psychol. Bull. 563, 563 (1998); Brian M. Quigley & James T. Tedeschi, 
Mediating Effects of Blame Attributions on Feelings of Anger, 22 Personality & Soc. Psychol. Bull. 1280, 1280 (1996). Anger was 
also found to mediate judgments of blame in apportioning responsibility for accidents. Neal Feigenson et al., The Role of Emotions 
in Comparative Negligence Judgments, 31 J. Applied Soc. Psychol. 576, 576 (2001). 
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For example, arousal of anger increased participants’ tendency to believe an allegation that a Hispanic person behaved violently 
and that a student athlete cheated on an exam. Galen V. Bodenhausen et al., Negative Affect and Social Judgment: The Differential 
Impact of Anger and Sadness, 24 Eur. J. Soc. Psychol. 45, 45, 50 (1994). 
 

212 
 

Tamara J. Ferguson & Brendan Gail Rule, An Attributional Perspective on Anger and Aggression, in Aggression: Theoretical and 
Empirical Reviews 41, 44 (Russell G. Geen & I. Donnerstein eds., 1983). 
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Diane M. Mackie et al., Intergroup Emotions: Explaining Offensive Action Tendencies in an Intergroup Context, 79 J. Personality 
& Soc. Psychol. 602, 602 (2000). Judgments of social situations can be affected also by other emotions. For the emotional effects 
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of victim impact statements, see Janice Nadler & Mary R. Rose, Victim Impact Testimony and the Psychology of Punishment, 88 
Cornell L. Rev. 419, 422 (2003). 
 

214 
 

Kevin S. Douglas et al., The Impact of Graphic Photographic Evidence on Mock Jurors’ Decisions in a Murder Trial: Probative or 
Prejudicial?, 21 Law & Hum. Behav. 485, 485, 492 (1997). 
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In one study, exposure to gruesome evidence increased the conviction rate from 14 percent to 34 percent. David A. Bright & Jane 
Goodman-Delahunty, The Influence of Gruesome Verbal Evidence on Mock Juror Verdicts, 11 Psychiatry Psychol. & L. 154, 154 
(2004); see also David A. Bright & Jane Goodman-Delahunty, Gruesome Evidence and Emotion: Anger, Blame, and Jury 
Decision-Making, 30 Law & Hum. Behav. 183, 183 (2006) (finding that exposure to gruesome photographs increased anger at the 
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evidence. See Saul M. Kassin & David A. Garfield, Blood and Guts: General and Trial-Specific Effects of Videotaped Crime 
Scenes on Mock Jurors, 21 J. Applied Soc. Psychol. 1459, 1459 (1991) (finding that gruesome evidence affected juries in different 
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216 
 

Anger can play a legitimate role in sentencing decisions. Various homicide statutes recognize heinousness as a factor that can 
aggravate a homicide to a first degree murder, and even to a capital murder. See, e.g., Tenn. Code Ann. § 39-13-204(h)(i)(5)
(2010) (including “heinous” nature of crime as an aggravating factor in sentencing of capital cases). 
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See Fed. R. Evid. 403 (authorizing the exclusion of relevant evidence if its probative value is substantially outweighed by its 
prejudicial effect). 
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For example, in the closing arguments in Darryl Hunt’s second trial, prosecutor Dean Bowman brought some jurors to tears when 
describing how the victim of the rape-murder must have felt with the “thick yellow sickening fluid in her body? ... Did she feel the 
life inside just trickle right out of her body right there on the grass?” Zerwick, supra note 22, pt. 6. 
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For illustration of discrimination in employment, see Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More 
Employable than Lakisha and Jamal? A Field Experiment on Labor Market Discrimination, 94 Am. Econ. Rev. 991, 991 (2004) 
(finding that differential treatment by race seems to remain prevalent in the U.S. labor market). For illustrations of discrimination 
in organ transplants and car purchasing, see Ian Ayres, Pervasive Prejudice?: Unconventional Evidence of Race and Gender 
Discrimination 38-39, 174-75 (2003). 
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Randall A. Gordon, Attributions for Blue-Collar and White-Collar Crime: The Effects of Subject and Defendant Race on 
Simulated Juror Decisions, 20 J. Applied Soc. Psychol. 971, 971 (1990); Randall A. Gordon et al., Perceptions of Blue-Collar and 
White-Collar Crime: The Effect of Defendant Race on Simulated Juror Decisions, 128 J. Soc. Psychol. 191, 191 (1988); 
Christopher S. Jones & Martin F. Kaplan, The Effects of Racially Stereotypical Crimes on Juror Decision-Making and 
Information-Processing Strategies, 25 Basic & Applied Soc. Psychol. 1, 1 (2003). Stereotype effects were observed in judgments 
of gay defendants accused of molestation and Hispanic defendants accused of assault. Galen V. Bodenhausen, Second-Guessing 
the Jury: Stereotypic and Hindsight Biases in Perceptions of Court Cases, 20 J. Applied Soc. Psychol. 1112, 1112, 1155 (1990). 
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Garrett, supra note 24, at 96. 
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Of the 194,270 rapes reported by white victims in 2006, the race of the offender was known in 82.8 percent of the reports. Of these 
instances, 16.7 percent were perpetrated by black men. Bureau of Justice Statistics, U.S. Dept. of Justice, Criminal Victimization in 
the United States 2006, tbl.42, available at http://bjs.ojp.usdoj.gov/content/pub/pdf/cvus0602.pdf. 
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The Innocence Project, 200 Exonerated: Too Many Wrongfully Convicted 20-21 (2007), available at 
http://www.innocenceproject.org/200/ip_ 200.pdf. To be sure, these disparities cannot be attributed entirely to the decisionmaking 
process, as they could be caused by factors relating to the testimony--such as the cross-race effect in eyewitness identification--as 
well as by prosecutorial discretion. It is doubtful whether the cross-race effect can explain this marked disproportion. Note that a 
similar racial disproportion is observed in capital sentencing (discussed below), where eyewitness identification plays only a minor 
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role. The similarity between these two domains suggests that racial prejudice affects the criminal justice process in deeper ways 
including, possibly, by skewing juries’ determinations of guilt for minorities for stereotypically congruent crimes. 
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See David C. Baldus et al., Equal Justice and the Death Penalty: A Legal and Empirical Analysis 173, 183 (1990) (finding 
generally that black defendants are more often given the death penalty than white defendants); John Blume et al., Explaining Death 
Row’s Population and Racial Composition, 1 J. Empirical Legal Stud. 165, 165, 204 (2004) (finding that facial features are one 
factor in the higher proportion of black inmates on death row). 
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For laboratory findings, see Irene V. Blair et al., The Role of Afrocentric Features in Person Perception: Judging by Features and 
Categories, 83 J. Personality & Soc. Psychol. 5, 5 (2002); Irene V. Blair et al., The Use of Afrocentric Features as Cues for 
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Psychol. Sci. 674, 674-75, 678 (2004). 
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percent of defendants classified as having low Afrocentric features were sentenced to death, whereas the rate was fifty-seven 
percent for defendants who had a strong stereotypical look. Jennifer L. Eberhardt et al., Looking Deathworthy: Perceived 
Stereotypicality of Black Defendants Predicts Capital-Sentencing Outcomes, 17 Psychol. Sci. 383, 383, 384 (2006). 
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According to this count, the prosecution’s case contained 139 evidence items and the defense’s case comprised of 199. Joseph B. 
Kadane & David A. Schum, A Probabilistic Analysis of the Sacco and Vanzetti Case 80, 286-337 (1996). 
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The term “mental model” is used here in the broad sense of a structured representation. See Arthur B. Markman, Knowledge 
Representation 248-50 (1999) (examining theories and uses of mental models). 
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L. McClelland, Parallel Distributed Processing: Explorations in the Microstructure of Cognition (1986). For an introduction to 
connectionism, see Paul Thagard, Coherence in Thought and Action 30-32 (2000) (explaining how to translate a coherence 
problem into a problem that can be solved in a connectionist network). For an excellent review, see Stephen J. Read et al., 
Connectionism, Parallel Constraint Satisfaction Processes, and Gestalt Principles: (Re)Introducing Cognitive Dynamics to Social 
Psychology, 1 Personality & Soc. Psychol. Rev. 26 (1997). 
 

231 
 

See Keith J. Holyoak & Dan Simon, Bidirectional Reasoning in Decision Making by Constraint Satisfaction, 128 J. Experimental 
Psychol.: Gen. 3, 3 (1999) (finding that constraint satisfaction can transform ambiguous inputs into coherent decisions); Dan
Simon, Daniel C. Krawczyk & Keith J. Holyoak, Construction of Preferences by Constraint Satisfaction, 15 Psychol. Sci. 331, 331 
(2004) (demonstrating the coherence effect in nonlegal decisionmaking) [hereinafter Simon et al., Construction of Preferences]; 
Dan Simon, Lien B. Pham, Quang A. Le & Keith J. Holyoak, The Emergence of Coherence Over the Course of Decision Making, 
27 J. Experimental Psychol.: Learning, Memory, & Cognition 1250, 1250 (2001) (finding that a coherence-generating mechanism 
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Simon et al., The Redux, supra note 231, at 814; Andreas Glöckner & Christoph Engel, Can We Trust Intuitive Jurors? Standards 
of Proof and the Probative Value of Evidence in Coherence Based Reasoning 12, 17-19 (Max Planck Inst. for Research on 
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In the experiments simulating a criminal case, more than half of the confidence ratings were eight or above and only fifteen percent 
were under six (on a scale of one to eleven). Simon et al., The Redux, supra note 231, at 819. In another study, three-quarters of the 
participants rated their confidence at a level or four or five, on a scale one to five. Holyoak & Simon, supra note 231, at 6. 
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See Simon et al., The Redux, supra note 231, at 821. 
 

235 
 

This shift has no such effect on the verdict when the juror is leaning towards acquittal. Given the heightened standard of proof in 
criminal trials, a juror who is inclined to acquit must do so regardless of the strength of that leaning. 
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Mark D. Alicke et al., A Posteriori Adjustment of A Priori Decision Criteria, 12 Soc. Cognition 281, 281-83 (1994). 
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The most plausible explanation for the influence on motivation on interpretations of the evidence is that it is mediated by backward 
reasoning that goes through the verdict. See Dan Simon, Douglas Stenstrom & Stephen J. Read, On the Objectivity of 
Investigations: An Experiment, (CELS 2008 3rd Annual Conference on Empirical Legal Studies Paper, 2008). 
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For the effect of adding one piece of evidence on all the other evidence, see Holyoak & Simon, supra note 231, at 11-20; Simon et 
al., Construction of Preferences, supra note 231, at 331-33; Simon et al., The Redux, supra note 231, at 817-22, 824-27. 
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Bell & Loftus, Degree of Detail, supra note 75, at 1171; Bell & Loftus, Vivid Persuasion, supra note 75, at 659. 
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Jeffrey J. Borckardt et al., Effects of the Inclusion and Refutation of Peripheral Details on Eyewitness Credibility, 33 J. Applied 
Soc. Psychol. 2187, 2187 (2003). 
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Brian C. Smith et al., Jurors’ Use of Probabilistic Evidence, 20 Law & Hum. Behav. 49, 49, 54, 61 (1996); see also Craig R.M. 
McKenzie et al., When Negative Evidence Increases Confidence: Change in Belief After Hearing Two Sides of a Dispute, 15 J. 
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David A. Lagnado & Nigel Harvey, The Impact of Discredited Evidence, 15 Psychonomic Bull. & Rev. 1166, 1166 (2008). 
 

244 
 

For example, eyewitnesses’ recognition of the perpetrator at a lineup decisions were strongly influenced by exposure to 
information that the suspect had confessed to the crime. Lisa E. Hasel & Saul M. Kassin, On the Presumption of Evidentiary 
Independence: Can Confessions Corrupt Eyewitness Identifications?, 20 Psychol. Sci. 122, 122 (2009). Likewise, eyewitnesses’ 
evaluations of the similarity of facial composites to the perpetrator were affected by the strength of the defendant’s alibi. Dawn 
McQuiston-Surrett et al., Evaluation of Facial Composite Evidence Depends on the Presence of Other Case Factors, 13 Legal & 
Criminological Psychol. 279, 279 (2008). 
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Hope et al., supra note 202, at 111, 113. For another study showing the effect of inadmissible pretrial publicity on juror verdicts, 
see Amy L. Otto et al., The Biasing Impact of Pretrial Publicity on Juror Judgments, 18 Law & Hum. Behav. 453 (1994). 
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Saul M. Kassin & Samuel R. Sommers, Inadmissible Testimony, Instructions to Disregard, and the Jury: Substantive Versus 
Procedural Considerations, 23 Personality & Soc. Psychol. Bull. 1046, 1046 (1997). 
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Edith Greene & Mary Dodge, The Influence of Prior Record Evidence on Juror Decision Making, 19 Law & Hum. Behav. 67, 67 
(1995); Valerie P. Hans & Anthony N. Doob, Section 12 of the Canada Evidence Act and the Deliberations of Simulated Juries, 18 
Crim. L.Q. 235, 242 (1976). Exposing jurors to incriminating pretrial publicity in a murder trial also led them to rate the prosecutor 
more favorably and the defense attorney more negatively, while exposure to publicity that was favorable to the defendant resulted 
in opposite assessments. Ruva & McEvoy, supra note 203, at 230, 231. 
 

248 
 

Jonathan M. Golding & Debra L. Long, There’s More to Intentional Forgetting than Directed Forgetting: An Integrative Review, in 
Intentional Forgetting: Interdisciplinary Approaches 59, 93 (Jonathan M. Golding & Colin M. MacLeod eds., 1998). 
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See, e.g., Burns, supra note 5, at 153 (1999) (noting that “in the large majority of situations the judge and the jury reach the same 
conclusion”); Vidmar & Hans, supra note 5, at 148-51 (examining recent research to support judge-jury agreement on verdicts); 
Richard Lempert, Why Do Juries Get a Bum Rap? Reflections on the Work of Valerie Hans, 48 DePaul L. Rev. 453, 454 (1998)
(examining Hans’s work on judge-jury agreement on verdicts). This assertion is well documented. The rate of agreement was 
seventy-eight percent in the classic study reported in Kalven & Zeisel, supra note 174, at 57. A similar rate of seventy-five percent 
was observed in the study conducted by the National Center for State Courts (“NCSC”) that examined more than 300 felony trials 
in four large metropolitan areas. See Theodore Eisenberg et al., Judge-Jury Agreement in Criminal Cases: A Partial Replication of 
Kalven and Zeisel’s The American Jury, 2 J. Empirical Legal Stud. 171, 177, 180 (2005). 
 

250 
 

See, e.g., Saul Kassin & Lawrence S. Wrightsman, The Psychology of Evidence and Trial Procedure 83-91 (1985); Leticia De La 
Fuente et al., Effects of Pretrial Juror Bias, Strength of Evidence and Deliberation Process on Juror Decisions: New Validity
Evidence of the Juror Bias Scale Scores, 9 Psychol. Crime & L. 197, 197 (2003) (finding that evidential issues and bias can 
successfully predict verdicts); Christy A. Visher, Juror Decision Making: The Importance of Evidence, 11 Law & Hum. Behav. 1,
1 (1987) (finding that juror decisions are dominated by evidential issues). 
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The NCSC study found beta values of about 0.4 between juror verdicts and the assessments of the strength of the prosecution’s 
evidence. Stephen P. Garvey et al., Juror First Votes in Criminal Trials, 1 J. Empirical Legal Stud. 371, 381, 396 (2004). These 
relationships refer to the strength of evidence as reported by the judges who sat on the cases. A study of 179 criminal jury trials 
conducted in Indianapolis found correlations ranging from 0.4-0.6. In this study, the strength of evidence was based on combined 
estimates from prosecutors, defense attorneys and judges. Devine et al., supra note 198, at 141, 142, 145. More data on this 
relationship would be most welcome. 
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As mentioned, the NCSC study found beta values of about 0.4 between juror verdicts and the assessments of the strength of the 
evidence. Stephen P. Garvey et al., Juror First Votes in Criminal Trials, 1 J. Empirical Legal Stud. 371, 381, 396 (2004). In the 
Indianapolis study, only thirty percent of the variance was explained by the strength of the evidence (Nagelkerke R2 = 0.30). 
Devine et al., supra note 198, at 143. The relationship between the actual strength of the evidence and the verdicts in the 
above-mentioned field studies might have been even weaker than these data suggest. As discussed above, the “coherence effect”
likely inflated the reported relationship by shifting the perception of the evidence to greater coherence with the verdict. See supra 
note 231 and accompanying text. 
One might correctly contend that the relationship between the strength of evidence and verdict need not be linear, as the high 
standard of proof should result in a step function, with all cases that fall below the standard of proof resulting in acquittals and all 
cases above that level resulting in convictions. As indicated in the following footnote, this possibility is not borne out by the field 
data. 
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It is also troubling to find that both judges and jurors tend to vote to convict even when they deem the inculpatory evidence to be 
less than compelling. The NCSC study indicates that both jurors and judges displayed a similar tendency of over-convicting 
defendants relative to their own estimation of the strength of the prosecution’s evidence. A majority of decisions in cases with 
medium-strength evidence resulted in convictions, as did about one in five cases with weak evidence. See Eisenberg et al., supra 
note 249, at 171, 186-87. 
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See Simon, supra note 9, ch. 7. 
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Given the historical development of the common law’s criminal justice process, its limited accuracy is not altogether surprising. As 
described by John Langbein, the English criminal process evolved piecemeal, as a series of ad hoc tactical measures intended to
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balance out the advantages of the opposing adversaries and to circumvent the disbursement of punishments that were discordant
with the prevailing public sentiment. These historical developments transpired with little concern over the system’s capacity or 
propensity to ascertain truth. John H. Langbein, The Origins of Adversary Criminal Trial 306-36 (2003). 
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High expectations of accuracy were expressed in the Jurors’ Beliefs Survey, which surveyed 650 respondents. The median 
acceptable rate of wrongful convictions was two out of 1,000 convictions, and the mode response was zero. Simon et al., supra
note 46. A survey of police chiefs, prosecutors, and judges in Ohio found that more than three quarters maintained that the 
acceptable level ought to be below 0.5%. Robert J. Ramsey & James Frank, Wrongful Conviction: Perceptions of Criminal Justice
Professionals Regarding the Frequency of Wrongful Conviction and the Extent of System Errors, 53 Crime & Delinq. 436, 454 
(2007). Michigan law enforcement officials were more stringent, with two thirds stating levels of zero. Marvin Zalman, Brad Smith 
& Angie Kiger, Officials’ Estimates of the Incidence of “Actual Innocence” Convictions, 25 Just. Q. 72, 87-88. A somewhat 
higher tolerance of error was obtained in a survey by Arkes and Mellers of 133 college students. These respondents reported an 
acceptable rate of wrongful convictions of five percent. Hal R. Arkes & Barbara A. Mellers, Do Juries Meet Our Expectations?, 26 
Law & Hum. Behav. 625, 631 (2002). 
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Juror decisionmaking was described by an early observer as “the great procedural opiate.” Edson R. Sunderland, Verdicts, General 
and Special, 29 Yale L.J. 253, 262 (1920). 
 

258 
 

The costs of wrongful acquittals are well known: the failure to punish a truly guilty person thwarts society’s interests in retribution, 
deterrence, incapacitation, rehabilitation, and value expression. There are also strong reasons for reducing the incidence of 
wrongful convictions to the lowest feasible level. Foremost, inflicting punishment on the innocent constitutes a moral transgression 
on that person, his family, and his social circle. Preventing wrongful convictions also serves a public-safety interest, in that every 
conviction of an innocent person effectively averts the pursuit and incapacitation of the true perpetrator. Of the first 250 people 
exonerated by DNA, forty-two percent of the exonerations resulted in the identification of the true perpetrator. The Innocence 
Project, supra note 7. 
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See, e.g., Abramson, supra note 5, at 99 (exploring the role of juries in a democratic system); Michel Foucault, Ethics: Subjectivity 
and Truth 23-25 (Paul Rabinow ed., 1994) (explaining the purpose of a punitive society); Vidmar & Hans, supra note 5, at 65 
(exploring the role of juries in a democratic system); Charles R. Nesson, The Evidence or the Event? On Judicial Proof and the 
Acceptability of Verdicts, 98 Harv. L. Rev. 1357, 1391 (1985) (discussing the objectives of adjudication). 
 

260 
 

As noted by Mirjan Damas̆ka, the place of factual truth is contingent on the overall nature and objectives of the respective legal 
regime. Mirjan R. Damas̆ka, The Faces of Justice and State Authority: A Comparative Approach to the Legal Process 119-30 
(1985). 
 

261 
 

E.g., Teague v. Lane, 489 U.S. 288, 334, 344 (1989) (Brennan, J., dissenting) (refusing to apply plurality’s rule, arguing that it has 
insufficient truth-seeking functions); Murray v. Carrier, 477 U.S. 478, 495 (1986) (affirming that the purpose of constitutional 
standard of proof beyond a reasonable doubt is to overcome an aspect of a criminal trial that impairs the truth-finding function). 
 

262 
 

See 7 Wayne R. LaFave et al., Criminal Procedure § 2 (3d ed. 2007); Damas̆ka, supra note 260, at 222. For example, in discussing 
the admissibility of confession evidence, Chief Justice Rehnquist explained: “The inquiry made by a court concerned with these 
matters is not whether the proponent of the evidence wins or loses his case on the merits, but whether the evidentiary Rules have 
been satisfied.” Bourjaily v. United States, 483 U.S. 171, 175 (1987). 
 

263 
 

To be sure, in reality defendants are not always awarded the prescribed procedures in full. The Court often reminds us that “[a] 
defendant is entitled to a fair trial but not a perfect one.” Lutwak v. United States, 344 U.S. 604, 619 (1953); see also Delaware v. 
Van Arsdall, 475 U.S. 673, 681 (1986) (discussing the harmless-error doctrine in such circumstances). Thus, even when reviewing 
courts find procedural violations, they are often reluctant to overturn the convictions. Judges are becoming increasingly inclined to 
declare procedural errors “harmless,” thus averting a disruption of lower courts’ decisions. Harmlessness is typically determined by 
examining the totality of the evidence, which reverts the analysis to the trial court findings. See, e.g., Fulminante v. Arizona, 499 
U.S. 279, 307-08 (1991) (discussing the harmless-error doctrine); Van Arsdall, 475 U.S at 619 (same). This inquiry can be 
distorted by the false corroboration discussed above, as well as by the “coherence effect” on judges’ own views of the case. See 
Simon, A Third View, supra note 231, at 575-83. 
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In re Davis, 130 S. Ct. 1, 3 (2009) (Scalia, J., dissenting) (emphasis in original). 
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See Brady v. Maryland, 373 U.S. 83, 90-91 (1963); Bennett Gershman, Reflections on Brady v. Maryland, 47 S. Tex. L. Rev. 685, 
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Court Terms, 67 Tex. L. Rev. 231 (1988). 
 

285 
 

Manson v. Brathwaite, 432 U.S. 98, 113 (1977); Watkins v. Sowders, 449 U.S. 341, 348 (1981). 
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Morris B. Hoffman, The Myth of Factual Innocence, 82 Chi.-Kent L. Rev. 663, 664 (2007). 
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See, e.g., Burns, supra note 5, at 153; Vidmar & Hans, supra note 5; Lempert, supra note 249. 
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Kansas v. Marsh, 548 U.S. 163, 193, 199 (2006) (Scalia, J., concurring). For a critique of the mathematical formula that underlies 
this claim, see Samuel R. Gross, Souter Passant, Scalia Rampant: Combat in the Marsh, 105 Mich. L. Rev. First Impressions 67, 
69-70 (2006), http://www.michiganlawreview.org/assets/fi/105/gross.pdf. 
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Marsh, 548 U.S. at 193. In reality, a large number of exonerations have been obtained over bitter resistance by prosecutors and 
even judges. For a discussion of prosecutorial intransigence in the face of exculpating DNA evidence, see Daniel S. Medwed, The 
Zeal Deal: Prosecutorial Resistance to Post-conviction Claims of Innocence, 84 B.U. L. Rev. 125 (2004). 
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For notable critiques, see generally Marvin E. Frankel, Partisan Justice (1978); George C. Thomas, III, The Supreme Court on 
Trial (2008); Weinreb, supra note 294; Albert W. Alschuler, The Preservation of a Client’s Confidences: One Value Among Many 
or a Categorical Imperative? 52 U. Colo. L. Rev. 349 (1981); John H. Langbein, Land Without Plea Bargaining: How the Germans 
Do It, 78 Mich. L. Rev. 204 (1979); John H. Langbein & Lloyd L. Weinreb, Continental Criminal Procedure: “Myth” and Reality, 
87 Yale L.J. 1549 (1978). 
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Sarah J. Summers, Fair Trials: The European Criminal Procedural Tradition and the European Court of Human Rights 11 (2007). 
Legal nationalism also has popular manifestations. In a 1999 survey conducted by the ABA, only thirty percent of respondents 
were either extremely or very confident in the American justice system. Still, eighty percent agreed or strongly agreed that “the 
American justice system is still the best in the world.” Am. Bar Ass’n, Perceptions of the U.S. Justice System 50, 59 (1999), 
available at http://www.abanet.org/media/perception/perceptions.pdf. 
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See Ronald J. Allen et al., The German Advantage in Civil Procedure: A Plea for More Details and Fewer Generalities in 
Comparative Scholarship, 82 Nw. U. L. Rev. 705, 721-22 (1988); Monroe H. Freedman, Our Constitutional Adversary System, 1 
Chap. L. Rev. 57, 73-75 (1998); Abraham S. Goldstein & Martin Marcus, Comment on Continental Criminal Procedure, 87 Yale 
L.J. 1570 (1978); Abraham S. Goldstein & Martin Marcus, The Myth of Judicial Supervision in Three “Inquisitorial” Systems: 
France, Italy, and Germany, 87 Yale L.J. 240 (1977). 
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Marsh, 548 U.S. at 187-88 (Scalia, J., concurring). 
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See David Alan Sklansky, Anti-inquisitorialism, 122 Harv. L. Rev. 1634, 1636 (2009) (noting that the inquisitorial system was 
“the principal evil at which the Confrontation Clause was directed” (quoting Crawford v. Washington, 541 U.S. 36, 50 (2004))). At 
the same time, critics should acknowledge that the inquisitorial system is an imperfect method of discovering truth. See generally 
Jacqueline Hodgson, French Criminal Justice: A Comparative Account of the Investigation and Prosecution of Crime in France 
(2005) (critiquing the French criminal justice system and suggesting means of improvement). 
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On the psychological construct of “system justification,” see John T. Jost & Orsolya Hunyady, The Psychology of System 
Justification and the Palliative Function of Ideology, 13 Eur. Rev. Soc. Psychol. 111, 114 (2002). In this regard, system 
justification theory overlaps with cognitive dissonance theory. See Leon Festinger, A Theory of Cognitive Dissonance (1957). 
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See Barry R. Schlenker, Self-Presentation, in Handbook of Self and Identity 492, 498 (Mark R. Leary & June Price Tangney eds., 
2003) (“People want others to see them as having positive, socially desirable qualities.”); cf. Cynthia McPherson Frantz, I AM 
Being Fair: The Bias Blind Spot as a Stumbling Block to Seeing Both Sides, 28 Basic & Applied Soc. Psychol., 157, 157 (2006); 
Emily Pronin et al., Objectivity in the Eye of the Beholder: Divergent Perceptions of Bias in Self Versus Others, 111 Psychol. Rev. 
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781, 781 (2004) (exploring the relationship between the ability of individuals to detect bias in others while denying such biases in 
themselves in the context of self and social perception). 
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See, e.g., Roy F. Baumeister et al., Freudian Defense Mechanisms and Empirical Findings in Modern Social Psychology: Reaction 
Formation, Projection, Displacement, Undoing, Isolation, Sublimation, and Denial, 66 J. Personality, 1081, 1108 (1998). 
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In Brown v. Allen, Justice Jackson explained the power of the Court: “We are not final because we are infallible, but we are 
infallible only because we are final.” 344 U.S. 443, 540 (1953) (Jackson, J., concurring). 
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As noted by Hannah Arendt, in judging complex social matters, the truth is “the ground on which we stand and the sky that 
stretches above us.” Hannah Arendt, Between Past and Future: Eight Exercises in Political Thought 259 (1977). 
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Watkins v. Sowders, 449 U.S. 341, 348 (1981); Manson v. Brathwaite, 432 U.S. 98, 113 (1977). 
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Manson, 432 U.S. at 113. 
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Id. at 116. 
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A measure intended to reduce the rate of one type of error across an entire category of defendants will fail to address the uneven 
distribution of errors among the individual cases, and thus benefit some guilty defendants but not other innocent ones. In other 
words, blunt attempts to reduce false positives stand to result in a disproportionate increase in the opposite type of error, namely, 
false negatives. It must be acknowledged that translating this caution into policy is complicated by the uncertainty surrounding the 
distribution of truly guilty and innocent defendants in the mix of the cases, and by the perplexing task of weighting the social costs 
of the respective errors. 
One must also be cognizant of the potential unintended and unwanted consequences of reform. As noted by Carol and Jordan 
Steiker, the concept of actual innocence can be used as a double edged sword, and it has been deployed successfully by the Court 
and by Congress to justify policies that deprive defendants of a fair review of their cases. Carol S. Steiker & Jordan M. Steiker, 
The Seduction of Innocence: The Attraction and Limitations of the Focus on Innocence in Capital Punishment Law and Advocacy, 
95 J. Crim. L. & Criminology 587, 609-11 (2005). 
 

320 
 

For more on these recommendations and the research that underlies them, see Simon, supra note 9, chs. 3, 7, 8. Needless to 
mention, identifications should not be barred for minor flaws in the procedure. Delineating the appropriate boundaries for 
exclusion is beyond the scope of this discussion. Suffice it to say that the identifications that were the subject of the landmark cases 
Neil v. Biggers and Manson v. Brathwaite bore the signs of unreliability and should therefore have been excluded. It is important 
also the vacuous practice of in-court identifications never be used as a cure for flawed identification procedures. 
 

321 
 

For more on this recommendation and the research that underlies it, see generally Richard A. Leo et al., Bringing Reliability Back 
In: False Confessions and Legal Safeguards in the Twenty-First Century, 2006 Wisc. L. Rev. 479; Simon, supra note 9, chs. 5, 7, 8. 
For a discussion on the courts’ backing away from examination of the reliability of confessions, see Dix, supra note 284, at 272-76. 
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Manson, 432 U.S. at 116. 
 

323 
 

As such, the admission of expert testimony should “assist the trier of fact to understand the evidence or to determine a fact in 
issue,” and thus meet the criterion prescribed by Federal Rule of Evidence 702. 
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Schmechel et al., supra note 30, at 183-93. 
 

325 This research has been confined mostly to eyewitness identification testimony. See Brian L. Cutler et al., The Eyewitness, the 
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 Expert Psychologist, and the Jury, 13 Law & Hum. Behav., 311, 318-26 (1989); Jennifer L. Devenport et al., How Effective are the 
Cross-Examination and Expert Testimony Safeguards? Jurors’ Perceptions of the Suggestiveness and Fairness of Biased Lineup 
Procedures, 87 J. Applied Psychol. 1042, 1046-49 (2002). For a review, see Michael R. Leippe, The Case for Expert Testimony 
About Eyewitness Memory, 1 Psychol. Pub. Pol’y & L. 909 (1995). 
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The recording should include all investigative efforts, even if they are not used in court, such as interviews with witnesses whose 
statement do not support the prosecution. Meticulous records should be made also of the collection of physical evidence, forensic 
tests, and the like. 
 

327 
 

On occasion, an early statement might be clouded by the immediate arousal following the crime, or be based on a rash 
interpretation of the event. Still, in the vast majority of cases, raw evidence is bound to be more complete and less contaminated 
than synthesized evidence. 
 

328 
 

Moreover, transparent investigations are expected to have an ameliorative effect on the investigative process itself. The availability 
of a record would increase investigators’ sense of accountability for the way they conduct their investigations. Transparency would 
help ensure that investigators adhere to best-practices by providing law enforcement agencies with a tool for training, oversight, 
and quality assurance, and by deterring police misconduct. 
The creation of a record is bound also to serve an informational tool by capturing forensic details that would otherwise be 
collected. The well-known RAND study of police investigations found that many investigative records are incomplete and casually 
maintained. Police files covered between twenty-six percent and forty-five percent of the evidentiary questions considered essential 
by prosecutors. The authors posited that poor record-keeping resulted in higher case dismissal rates and weakening of the 
prosecutors’ plea bargaining position. Peter W. Greenwood et al., supra note 11. Likewise, experienced Canadian police officers 
concede that their note-taking habits result in case dismissals. John C. Yuille, Research and Teaching with Police: A Canadian 
Example, 33 Applied Psychol. 5, 5-23 (1984). Freeing police detectives from unnecessary court proceedings and hostile cross 
examinations should also enable them to devote more effort to solving crimes. 
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For critiques of the practice, see Albert W. Alschuler, The Trial Judge’s Role in Plea Bargaining, Part One, 76 Colum. L. Rev. 
1059, 1059-154 (1976); William J. Stuntz, Plea Bargaining and Criminal Law’s Disappearing Shadow, 117 Harv. L. Rev. 2548, 
2548-69 (2004). But see Thomas W. Church, In Defense of Bargain Justice, Law & Society Review, 13 Law & Soc’y Rev. 509, 
509-25 (1979) (arguing that the plea bargaining system sufficiently protects defendants’ rights if certain fairness-related criteria are 
met). On the heightened risk that plea bargaining poses for innocent defendants, see Albert W. Alschuler, Straining at Gnats and 
Swallowing Camels: The Selective Morality of Professor Bibas, 88 Cornell L. Rev. 1412, 1412-24 (2003) [hereinafter Alschuler, 
Straining at Gnats]. 
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As mentioned, the Court has imposed only partial duties of disclosure in the context of plea bargaining. United States v. Ruiz, 536 
U.S. 622, 633 (2002). 
 

331 
 

It should be realized that in devising their plea offers, prosecutors trade off the probability of prevailing at trial with the severity of 
the offered sentence. Alschuler, Straining at Gnats, supra note 329, at 1412-13. Higher predictability is thus expected to increase 
the sentences reached in plea negotiations. 
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Choices were considered confident for levels above ninety percent, and low for levels under eighty percent. Nathan Weber et al., 
Eyewitness Identification Accuracy and Response Latency: The Unruly 10-12-Second Rule, 10 J. Experimental Psychol.: Applied 
139, 139-47 (2004). 
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It should be noted that about one-third of the witnesses could not be classified into either of these categories. Melanie Sauerland & 
Siegfried L. Sporer, Fast and Confident: Postdicting Eyewitness Identification Accuracy in a Field Study, 15 J. Experimental 
Psychol.: Applied 46, 46-62 (2009). 
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Exposing the simulated jurors to the videotapes of inaccurate witnesses reduced the conviction rate from forty-nine percent to 
thirty-three percent. The rate was hardly affected when the witnesses were accurate (fifty percent versus forty-six percent). 
Margaret C. Reardon & Ronald P. Fisher, Effect of Viewing the Interview and Identification Process on Juror Perceptions of 
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Eyewitness Accuracy, Applied Cognitive Psychol. (forthcoming). 
 

335 
 

It must be acknowledged that the creation of the electronic record itself can introduce bias. Factors such as camera perspective, 
framing, lighting and editing can shape the narrative impact of the film. For example, research on taping interrogations has found 
that focusing the video camera exclusively on the suspect inflates the perceived voluntariness of the suspect’s statements, which 
results in unwarranted trust in coerced confessions. G. Daniel Lassiter et al., Evidence of the Camera Perspective Bias in Authentic 
Videotaped Interrogations: Implications for Emerging Reform in the Criminal Justice System, 14 Legal & Crim. Psychol. 157-70 
(2009); G.D. Lassiter et al., Videotaped Confessions: Is Guilt in the Eye of the Camera?, in 33 Advances Experimental Soc. 
Psychol. 189 (M.P. Zanna ed., 2001). 
 

336 
 

Freeing police detectives from excessive court proceedings and hostile cross examinations should also reduce the adversarial 
pressures they encounter and enable them to devote more effort to solving crimes. 
 

337 
 

For an account and critique of the FBI’s arguments, see generally Thomas P. Sullivan, Recording Federal Custodial Interviews, 45 
Am. Criminal L. Rev. 45 (2008). 
 

338 
 

See also Thomas P. Sullivan & Andrew W. Vail, The Consequences of Law Enforcement Officials’ Failure To Record Custodial 
Interviews as Required by Law, 99 J. Crim. L. & Criminology, 221 221-22 (2009) (advocating against presumed inadmissibility of 
testimony about custodial interviews). 
 

339 
 

Thomas P. Sullivan, Electronic Recordings of Custodial Interrogations: Everybody Wins, 95 J. Crim. L. & Criminology 1127, 
1127 (2005) (quoting Alan K. Harris, Hennepin County Deputy Prosecutor). 
 

340 
 

Saul M. Kassin et al., Police Interviewing and Interrogation: A Self-Report Survey of Police Practices and Beliefs, 31 Law & Hum. 
Behav. 381, 385, 393 (2007). 
 

341 
 

Personal use of helmet cameras have been implemented in San Jose, California and in the UK. See Claudia Cowan, Helmet Cams 
for Cops, Foxnews.com (Nov. 3, 2009), http://liveshots.blogs.foxnews.com/2009/11/03/helmet-cams-for-cops/; Alan Travis, Police 
to Use Helmet Cams to Record Public Order Incidents, Guardian, July 12, 2007, 
http://www.guardian.co.uk/uk/2007/jul/12/humanrights.ukcrime. 
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For a discussion, see LaFave et al., supra note 262, § 20.1. 
 

343 
 

For a discussion, see The Justice Project, Expanded Discovery in Criminal Cases; A Policy Review (2007), available at 
http://www.thejusticeproject.org/~jmiller/wp-content/uploads/polpack_discovery-hirez-native-file.pdf. Critics might oppose this 
proposed measure also on the grounds that it alters the principle of “orality,” a central feature of the Anglo-American criminal trial 
by which testimony is heard live, in open court. Crawford v. Washington, 541 U.S. 36, 50-52 (2004). The proposition, however, 
should not be seen as a challenge to the principle of orality, as the recorded testimony should supplement, rather than replace, oral 
testimony. The admission of investigative records into evidence is bound to raise various issues with the rules of evidence, notably 
with connection to the doctrines on hearsay and the authentication of evidence. A full discussion of these issues is beyond the 
boundaries of this Article. For now, suffice it to say that the proposed regime will need to be reconciled with extant evidence law. 
 

344 
 

It must be acknowledged that the creation of the electronic record itself can introduce bias. Factors such as camera perspective, 
framing, lighting, and editing can shape the narrative impact of the film. For example, research on taping interrogations has found 
that focusing the video camera exclusively on the suspect inflates the perceived voluntariness of the suspect’s statements, which 
results in unwarranted trust in coerced confessions. G. Daniel Lassiter et al., Evidence of the Camera Perspective Bias in Authentic 
Videotaped Interrogations: Implications for Emerging Reform in the Criminal Justice System, 14 Legal & Criminalogical Psychol. 
157, 159-60 (2009). 
It is inevitable also that some investigations will go unrecorded, whether due to equipment failure, witness noncooperation, or 
police misconduct. Based on the experience with taping of custodial interrogations, there is reason to believe that the majority of 
investigations will be taped, primarily because it will be in the police’s best interests to do so. Sullivan & Vail, supra note 338, at 
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221-22 (describing the reasons that police officers prefer to tape interrogations). 
 

345 
 

Elsewhere, I offer specific proposals to improve lineup procedures, interviews with cooperative witnesses, interrogations of 
suspects, and management of the investigative process. See Simon, supra note 9, chs. 2-5. Although implementing reform of 
investigative procedures across the numerous police departments is no easy feat, it is encouraging to note that a number of states 
and jurisdictions have already made commendable progress in this regard. Notable examples include reforms of lineup procedures 
that been put into effect in Wisconsin, New Jersey, North Carolina, and various counties. Mandatory taping of interrogations is in 
force in Minnesota, Alaska, Illinois and other counties. See The Innocence Project, Fix the System: Priority Issues (2010), 
available at http://www.innocenceproject.org/fix/Priority-Issues.php (detailing efforts to reform eyewitness identification, false 
confessions, DNA testing access, evidence preparation, forensic oversight, innocence commissions, and exoneree compensation). 
 

346 
 

When all else fails, mistaken convictions can be corrected at the very end of the process, via “innocence commissions,” such as 
those established in the UK, Norway, and the state of North Carolina. In general terms, these quasi-judicial agencies are 
commissioned to review possible wrongful convictions and refer valid cases back to the court system. See Criminal Cases Review 
Comm’n, Annual Report and Accounts 2008, at 8-10 (2009). On the North Carolina Innocence Inquiry Commission, see N.C. Gen. 
Stat. § 15A-1460 to 1475; N.C. Innocence Inquiry Comm’n, http://www.innocencecommission-nc.gov/index.htm (last visited Nov. 
11, 2010) (describing the work and structure of the Commission in detail). While having to drudge through the entire criminal 
justice process can take a heavy toll on the life of an innocent inmate, belated justice is far superior to injustice. 
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